Telephone 
(415)  493-9300 

FAX 

(415)493-6811 

Telex  -  345500 
WILSON  PLA 

Senders'  Direct  Fax: 
(415)  496-4088 


Wilson,  Sonsini,  Goodrich  &  Rosati 

Professional  Corporation 
650  Page  Mill  Road 
Palo  alto,  California  94304-1050 


TELECOPY  COVER  SHEET 


ORIGINAL: 

_x  Will  Not  Follow 

 Follows  Via  Mail 

Follows  Via  Courier 


TO:     Brewster  Kahle 


FIRM:  W.A.I.S. 


ON:     December  6.  1994  at 
(Date) 

CLIENT  NO.:  15123.006 


(Time) 


CITY/STATE:  Menlo  Park,  CA 


CLIENT  NAME:  W.A.I.S. 


HOME  #:  (41S)  617-0444 


WSGR  OPERATOR: 


hrrrFmPY  #:  (415^  327-6513 

_  ATTENTION: 

NOTIFY  RECIPIENT 

1  ATTENTION:         USE  THIS  FAX  NO. 
|  ONLY 

BEFORE  SENDING 

FROM:   Suzanne  Y.  Bell 


EXT.:  4720 


LOCATION:  FH2-2 


TOTAL  NUMBER  OF  PAGES  INCLUDING  THIS  COVER  SHEET{ 


IF  YOU  DO  NOT  RECEIVE  THE  ENTIRE  DOCUMENT 
PLEASE  CONTACT  THE  WSGR  OPERATOR  AT  (415)  493-9300,  Ext.  3283 


MESSAGE: 

Brewster: 


Attached  is  a  clean  and  marked  copy  of  the  Software  Development  and  License  Agreement  with  AOL;  an  e-mail  message 
containing  these  documents  will  be  sent  to  you  today.  These  copies  are  also  being  sent  to  David  Phillips  of  AOL.  Please 
call  me  with  any  questions  or  comments. 


Suzanne 


THE  DOCUMENTS  ACCOMPANYING  THIS  TELECOPY  TRANSMISSION  CONTAIN  INFORMATION  FROM  WILSON,  SONSINI,  GOODRICH  &  ROSATI 
AND  ARE  FOR  THE  SOLE  USE  OF  THE  ABOVE  INDIVIDUAL  OR  ENTITY,  AND  MAY  BE  PRIVILEGED,  CONFIDENTIAL  AND  EXEMPT  FROM 
DISCLOSURE  UNDER  LAW,  ANY  OTHER  DISSEMINATION,  DISTRIBUTION  OR  COPYING  OF  THIS  COMMUNICATION  IS  STRICTLY  PROHIBITED. 
PLEASE  NOTIFY  US  IMMEDIATELY  BY  TELEPHONE  IF  YOU  ARE  NOT  THE  INTENDED  RECIPIENT  AND  RETURN  THE  ORIGINAL  MESSAGE  TO 
US  AT  THE  ABOVE  ADDRESS,  WE  WILL  REIMBURSE  YOUR  REASONABLE  PHONE  AND  POSTAGE  EXPENSES  FOR  DOING  SO. 


©  WII  SAN  sonkINT.  GOODRICH  &  ROSATI   TALL  RIGHTS  RESERVED] 
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CONFIDENTIAL 


SOFTWARE  DEVELOPMENT  AND  LICENSE  AGREEMENT 

THIS  SOFTWARE  DEVELOPMENT  AND  LICENSE  AGREEMENT  ("Agreement")  is  made  as  of 

the   day  of   ,  1994  (the  "Effective  Date"),  between  America  Online,  Inc.,  a  Delaware 

corporation,  with  offices  located  at  8619  Weswood  Center  Drive,  Vienna,  Virginia  22182  (hereinafter 
referred  to  as  "AOL"),  and  WAIS,  Inc.,  a  California  corporation,  with  offices  located  at  1040  Noel  Drive, 
Menlo  Park,  California  94025  (hereinafter  referred  to  as  "WAIS"). 

WHEREAS,  WAIS  is  engaged  in  the  development,  marketing,  licensing  and  support  of  certain  custom 
and  standard  computer  software  products; 

WHEREAS,  AOL  is  engaged  in  the  business  of  providing  an  interactive  online  information  service 
("America  Online  Service")  and  works  with  numerous  Information  Providers  (as  defined  herein)  to  publish 
content  for  such  services; 

WHEREAS,  AOL  provides  to  such  Information  Providers  certain  software  publishing  tools  and 
services  for  the  creation  and  publication  of  content  for  the  America  Online  Service  and  desires  to  have  the 
software  publishing  tools  to  provide  Information  Providers  with  the  ability  to  create  and  publish  content  for 
a  computer  network  known  as  the  "Internet'1; 

WHEREAS,  WAIS  has  agreed  to  develop  a  modified  version  of  its  product  known  as  the  WAIS 
Server  for  UNIX  and  a  customized  interface  between  such  modified  version  and  AOL's  software  tools 
program  known  as  Rainman  Plus,  which  together  will  have  such  capability  and  which  will  be  known  as  the 
Lightening  System; 

WHEREAS,  WAIS  desires  to  grant  to  AOL  a  nonexclusive  right  with  regard  to  such  modified  version 
of  the  WAIS  Server,  and  joint  ownership  rights  with  regard  to  such  custom  interface,  all  in  accordance  with 
the  terms  and  conditions  set  forth  in  this  Agreement;  and 

WHEREAS,  the  parties  hereto  desire  to  set  forth  herein  the  terms  and  provisions  of  their  agreements 
and  understandings. 

NOW,  THEREFORE,  in  consideration  of  the  foregoing,  of  the  mutual  promises  hereinafter  set  forth 
and  of  other  good  and  valuable  consideration,  the  sufficiency  of  which  is  hereby  acknowledged,  the  parties 
hereto,  intending  to  be  legally  bound,  hereby  agree  as  follows: 

1.  DEFINITIONS. 

1.1  Acceptance.  The  term  "Acceptance"  shall  mean  the  written  evaluation  by  AOL  that  a 
Deliverable  meets  the  specifications  of  the  Project  in  Exhibit  A  and  is  acceptable  to  AOL. 

1.2  Custom  Product.  The  term  "Custom  Product"  shall  mean  an  interface  between  the  Modified 
Standard  Product  and  Rainman  Plus,  as  more  fully  described  in  Exhibit  A  under  the  heading  "Rainman  Feed 
Handler." 

1.3  Deliverables.  The  term  "Deliverables"  means  all  items  specified  in  Exhibit  A  which  are  to 
be  produced  and  provided  to  AOL  by  WAIS  in  connection  with  the  Project. 
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1.4  Documentation.  The  terra  "Documentation"  shall  mean  documentation  describing  in 
reasonable  detail  the  installation,  operation  and  use  of  the  Modified  Standard  Product  and  Custom  Product, 
as  applicable. 

1.5  Information  Providers.  The  term  "Information  Providers"  shall  mean  entities  (including 
persons)  that  have  contracted  with  AOL  to  provide  information  or  materials  for  use  on  the  America  Online 
Service.  Members  to  the  America  Online  Service  shall  not  be  considered  Information  Providers  for  the 
purposes  of  this  Agreement. 

1.6  Lightning  System.  The  terra  "Lightning  System"  shall  mean  a  computer  software  system 
composed  of  the  Modified  Standard  Product  and  the  Custom  Product. 

1.7  Modified  Standard  Product  The  term  "Modified  Standard  Product"  shall  mean  a  version 
of  the  Standard  Product  that  has  been  modified  to  allow  the  user  of  the  Standard  Product  to  transfer  Hyper 
Text  Makeup  Language  (HTML),  as  more  fully  described  in  Exhibit  A  under  the  headings  "WAIS  DBMS," 
"WAIS  Filer  Library,"  WAIS  Search  Library"  and  "HTML  Generator." 

1.8  Object  Code.  The  term  "Object  Code"  shall  mean  computer  programs  assembled  or 
compiled  in  magnetic  or  electronic  binary  form  on  software  media,  which  are  readable  and  usable  by 
machines,  but  not  generally  readable  by  humans  without  reverse  assembly,  reverse  compiling,  or  reverse 
engineering. 

1.9  Project.  The  term  "Project"  shall  mean  the  software  development  project  described  in 
Exhibit  A  hereto. 

1 .10  Rainman  Plus.  The  term  "Rainman  Plus "  shall  mean  the  software  tools  program  developed 
exclusively  by  AOL  for  use  by  AOL's  Information  Providers  to  publish  content  for  distribution  over  the 
America  Online  Service. 

1.11  Source  Code.  The  term  "Source  Code"  shall  mean  computer  programs  written  in  higher-level 
programming  languages  accompanied  by  reasonably  sufficient  English-language  comments  to  ensure  that  it 
is  intelligible  to  trained  programmers  which  may  be  translated  into  Object  Code  for  operation  on  computer 
equipment  through  the  process  of  compiling. 

1.12  Standard  Product.  The  terra  "Standard  Product"  shall  mean  the  WAIS  Server  for  UNIX 
version  \'Lo  1. 

1.13  Updates.  The  term  "Updates"  shall  mean  new  releases  of  the  Modified  Standard  Product  that 
include  changes  to  the  Modified  Standard  Product  that  have  been  made  by  WAIS  to  correct  known  defects 
or  to  maintain  the  operational  quality  of  the  Modified  Standard  Product.  Any  Updates  delivered  by  WAIS 
hereunder  will  be  considered  to  be  the  "Modified  Standard  Product"  under  this  Agreement  after  their 
delivety. 

2.        DEVELOPMENT  OF  CUSTOM  PRODUCT  AND  MODIFIED  STANDARD  PRODUCT. 

2.1  Project.  The  objective  of  the  Project  is  the  development  and  delivery  to  AOL  of  the 
Modified  Standard  Product  and  the  Custom  Product  by  WAIS  in  accordance  with  the  schedule  set  forth  in 
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Exhibit  B.  In  the  event  that  WAIS  fails  to  deliver  the  Custom  Product,  Modified  Standard  Product  and 
Documentation  in  accordance  with  the  schedule  set  forth  in  Exhibit  B,  then  for  each  day  past  such  date,  One 
Thousand  Dollars  ($1,000.00)  shall  be  deducted  from  the  total  payments  due  to  WAIS  as  provided  in 
Section  2.6  below;  provided,  however,  that  the  dates  set  forth  in  Exhibit  B  shall  be  extended  as  a  result  of 
any  delay  in  AOL's  performance  of  its  obligations;  and  provided,  further,  that  the  dates  set  forth  in  Exhibit 
B  shall  be  extended  if  AOL's  testing  period  after  any  delivery  extends  beyond  five  (5)  days.  In  no  event  shall 
the  amount  of  late  payments  under  this  Section  2.1  exceed  the  amount  of  Twenty-Five  Thousand  Dollars 
($25,000.00).  Exhibit  A  attached  hereto  sets  forth  specific  development  objectives  for  the  Project  and  the 
Deliverables  for  the  Project,  as  well  as  the  engineering  plan  and  design  pursuant  to  which  the  Project  is  to 
be  completed.  WAIS  will  implement  the  project  and  has  responsibility  for  the  Project,  including,  without 
limitation,  the  design,  coding,  documentation,  quality  assurance  and  testing  of  the  Custom  Product  and 
Modified  Standard  Product. 

2.2  Creation  and  Delivery  of  the  Custom  Product.  Modified  Standard  Product  and 
Documentation.  In  connection  with  its  implementation  of  the  Project  pursuant  to  this  Article  2,  WAIS  agrees 

to; 

(a)  Consult  with  AOL,  as  necessary  for  the  implementation  of  the  Project,  and 
provide  AOL  with  progress  reports; 

(b)  Commit  and  utilize  sufficient  resources  and  qualified  personnel  to  implement 
the  Project  on  a  timely  basis; 

(c)  Notify  AOL  of  any  factor*  occurrence  or  event  which  is  reasonably 
anticipated  by  WAIS  to  affect  its  ability  to  meet  any  of  its  material  obligations; 

(d)  Deliver  the  Deliverables  consistent  with  the  Project  and  its  deadlines; 

(e)  Maintain  appropriate  records  and  backup  materials  throughout  the  term  of  the 

Project;  and 

(f)  Following  Acceptance  by  AOL,  provide  AOL  with  a  complete  copy  of  Source 
Code  and  Object  Code  versions  of  the  Custom  Product  and  a  complete  copy  of  the  Object  Code 
version  of  the  Modified  Standard  Product,  as  well  as  a  copy  of  the  Documentation. 

2.3  Acceptance  Testing.  Upon  completion  by  W  AIS  of  any  Deliverable  in  accordance  with  the 
Project,  WAIS  shall  deliver  the  Deliverable  to  AOL.  Following  its  receipt  of  such  Deliverable,  AOL  shall 
perform  and  conduct  tests  to  determine  that  the  Custom  Product  and  Modified  Standard  Product  perform  to 
specifications  set  forth  in  Exhibit  A.  AOL  may  reject  the  Deliverable  only  if  the  Deliverable  does  not  comply 
with  the  specifications  set  forth  in  Exhibit  A  and  only  by  giving  WAIS  written  notice  of  such  noncompliance 
(including,  but  not  limited  to,  specification  and  documentation  of  the  noncompliance  upon  which  the  rejection 
is  based)  within  five  (5)  days  from  the  receipt  of  the  Deliverable.  If  notice  of  noncompliance  is  not  given 
within  such  time  period,  the  Deliverable  shall  be  deemed  Accepted.  If  the  Deliverable  being  tested  does  not 
successfully  meet  the  acceptance  test,  WAIS  will  use  best  efforts  to  effect  appropriate  corrections  and  shall 
resubmit  the  Deliverable  for  testing  within  ten  (10)  days  of  receipt  of  the  notice  of  rejection,  at  which  time 
AOL  shall  reperform  acceptance  testing  to  determine  whether  the  Custom  Product  or  Modified  Standard 
Product,  as  applicable,  performs  to  specifications  set  forth  in  Exhibit  A.  If  there  is  continued  substantial 
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noncompliance,  AOL  shall  provide  WAIS  with  written  notice  of  such  rejection  no  later  than  five  (5)  days 
after  performance  of  such  tests,  as  AOL's  sole  remedy  for  such  noncompliance  and  AOL  shall  be  entitled  to 
terminate  this  Agreement  and  receive  prompt  refund  of  all  payments  made  to  WAIS  hereunder,  except  for 
AOL's  initial  payment  to  WAIS  of  Twenty-Five  Thousand  Dollars  ($25,000.00). 

2.4  AOL  Assistance.  In  order  to  enable  WAIS  to  perform  its  duties  pursuant  to  the  Project  and 
under  this  Agreement,  AOL  shall  provide  the  following  to  WAIS  at  no  cost  to  WAIS  during  the 
implementation  of  the  Project  by  WAIS: 

(a)  A  sufficient  number  of  complete,  current  copies  of  the  appropriate  and 
available  documentation  and  related  materials  for  the  Rainman  Plus  in  print  and  machine-readable 
format  and  certain  examples  of  AOL's  Source  Code  format;  and 

(b)  Access  to  AOL  employees  who  are  well-qualified  experts  on  Rainman  Plus. 
These  AOL-employed  experts  shall  provide  prompt  assistance  to  WAIS  upon  request  by  WAIS  in  all 
aspects  of  the  implementation  of  the  Project,  including,  without  limitation,  providing  WAIS  with 
information,  advice,  counseling,  education  and  solutions  to  problems  encountered  by  WAIS.  Unless 
WAIS  indicates  that  the  urgency  of  a  particular  situation  requires  faster  communication,  the  mode  of 
communication  between  WAIS  and  AOL  pursuant  to  which  AOL  shall  fulfill  its  obligations  under 
this  Section  2.4(b)  shall  be  facsimile. 

2.5  Project  Management 

2.5.1  WAIS  Project  Manager.  The  WAIS  project  manager  shall  be  WAIS's  representative 
and  point  of  contact  for  the  resolution  of  problems  related  to  managing  the  Project,  and  shall  participate  and 
cooperate  in  the  coordination  of  activities  between  WAIS  and  AOL.  The  WAIS  project  manager  shall  also 
have  primary  responsibility  for,  and  control  over,  the  development  of  the  Custom  Product  and  the  Modified 
Standard  Product  and  management  of  the  Project,  subject  to  appropriate  WAIS  internal  procedures  and 
controls.  The  WAIS  project  manager  shall  plan,  staff,  implement  and  manage  the  Project.  Upon  reasonable 
prior  request  of  the  AOL  project  manager,  the  WAIS  project  manager  shall  allow  the  AOL  project  manager 
during  reasonable  business  hours  reasonable  consultation  with  the  relevant  WAIS  personnel  (as  reasonably 
designated  by  the  WAIS  project  manager)  and  to  have  reasonable  access  to  the  Custom  Product  Deliverables 
for  the  purpose  of  reviewing  the  progress  of  the  Project. 

2.5.2  AOL  Project  Manager.  The  AOL  Project  Manager  shall  be  AOL's  representative  and 
the  AOL  point  of  contact  for  the  resolution  of  problems  related  to  managing  the  Project,  and  shall  participate 
and  cooperate  in  the  coordination  of  activities  between  AOL  and  WAIS.  The  AOL  project  manager  shall  also 
have  primary  responsibility  for  and  control  over  the  management  of  AOL's  contribution  to  the  development 
of  the  Custom  Product  and  Modified  Standard  Product  as  set  forth  in  this  Agreement,  subject  to  appropriate 
AOL  internal  procedures  and  controls.  Upon  reasonable  prior  request  of  the  WAIS  project  manager,  the 
AOL  project  manager  shall  allow  the  WAIS  project  manager  during  reasonable  business  hours  to  consult  with 
the  relevant  AOL  personnel, 

2.5.3  Notice.  Within  seven  (7)  days  of  the  Effective  Date  of  this  Agreement,  each  party 
shall  provide  the  other  party  with  written  notice  of  the  identity  of  its  project  manager.  During  the  Project, 
seven  (7)  days'  prior  written  notice  shall  be  given  in  the  event  either  party  elects  to  change  its  project 
manager. 
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2.5 .4  Authority.  Each  party  shall  vest  its  project  manager  with  the  authority  necessary  to 
carry  out  his  or  her  obligations  and  responsibilities  hereunder.  Each  party  may  assume  the  other  party's 
project  manager  is  acting  -within  the  scope  of  his  or  her  authority. 

2.6  Payments.  The  parties  acknowledge  that  AOL  has  already  paid  WAIS  Twenty-Five  Thousand 
Dollars  ($25,000.00)  in  connection  with  background  work  relating  to  Project  Within  fifteen  (15)  days  after 
WAIS's  delivery  of  the  initial  version  of  the  Custom  Product  and  Modified  Standard  Product,  which  shall 
be  delivered  in  accordance  with  the  schedules  set  forth  herein,  AOL  shall  pay  WAIS  Fifty  Thousand  Dollars 
{$50,000.00).  Upon  AOL's  acceptance  of  the  final  version  of  the  Custom  Product  and  Modified  Standard 
Product  and  all  Deliverables  associated  therewith,  which  shall  be  delivered  in  accordance  with  the  schedules 
set  forth  herein,  AOL  shall  pay  WAIS  Twenty-Five  Thousand  Dollars  ($25,000.00). 

2.7  Tax  Withholding,  In  the  event  that  applicable  tax  law  requires  AOL  to  withhold  any  tax 
from  any  payments  due  to  WAIS,  AOL  shall  provide  WAIS  with  appropriate  available  information,  receipts 
and  copies  of  forms  or  information  relating  to  such  withholdings.  Each  party  shall  pay  all  duties  and  taxes, 
however  designated,  imposed  as  a  result  of  the  existence  or  operation  of  this  Agreement  upon  it,  including, 
but  not  limited  to,  sales  tax. 

2.8  Ownership. 

2.8.1  Modified  Standard  Product.  WAIS  hereby  retains  all  right,  title  and  interest  in 
and  to  the  Modified  Standard  Product  and  related  Documentation  and  all  components  thereof,  including  all 
copyrights,  trade  secrets,  patentable  materials,  patents  and  other  intellectual  property  rights  therein  and 
thereto.  AOL's  rights  to  the  Modified  Standard  Product  are  as  set  forth  in  Section  3  below. 

2.8.2  Custom  Product.  Upon  AOL*s  Acceptance  of  the  Custom  Product,  WAIS 
irrevocable  shall  be  deemed  to  assign  to  AOL  joint  right,  title  and  interest,  throughout  the  world  and  without 
restriction,  in  and  to  the  Custom  Product  and  related  Documentation  and  all  components  thereof,  including 
all  copyrights,  trade  secrets,  patentable  materials  and  other  intellectual  property  rights  therein  and  thereto. 
Each  party  shall  have  the  right  to  use,  disclose  and  exploit  the  Custom  Product  for  any  purpose  without 
restriction  and  without  a  duty  to  account  to  the  other  party  for  profits  therefrom. 

3.       LICENSING  OF  MODIFIED  STANDARD  PRODUCT. 

3.1      Licenses  Granted  hv  WAIS. 

3.1.1  License.  WAIS  hereby  grants  to  AOL  a  nonexclusive,  nontransferable  license, 
without  the  right  to  sublicense,  to  use  one  (1)  copy  of  the  Modified  Standard  Product  and  related 
Documentation  solely  on  one  computer  containing  a  single  processor  ("Server")  located  at  its  Vienna,  Virginia 
facility,  and  solely  as  part  of  the  Lighting  System,  and  to  allow  AOL's  customers  to  use  the  Modified 
Standard  Product  as  installed  on  the  Server  to  perform  searches.  AOL  may  make  one  (1)  copy  of  the 
Modified  Standard  Product  solely  for  backup  purposes  and  may  use  such  copy  on  one  backup  computer 
containing  a  single  processor. 

3X2  Proprietary  Rights  Notices.  AOL  agrees  to  reproduce  all  copyright  and  other 
proprietary  rights  notices  on  all  copies  of  the  Modified  Standard  Product  and  related  Documentation  made 
by  AOL. 
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3. 1 .3  Restrictions.  AOL  agrees  not  to  (i)  use  the  Modified  Standard  Product  on  more  than 
one  computer;  (ii)  use  the  Modified  Standard  Product  on  any  computer  containing  more  than  one  processor, 
(iii)  reverse  engineer,  decompile,  disassemble  or  otherwise  attempt  to  derive  Source  Code  from  the  Modified 
Standard  Product,  (iv)  make  the  Modified  Standard  Product  or  related  Documentation  available  to  any  third 
party  by  sale,  lease,  rental,  sublicense  or  otherwise,  except  asset  forth  above,  (v)  copy  or  allow  others  to  copy 
any  portion  of  the  Modified  Standard  Product  or  related  Documentation;  (vi)  modify,  adapt,  translate  or 
create  derivative  works  based  on  the  Modified  Standard  Product;  or  (vii)  remove  any  copyright  or  other 
proprietary  rights  notices  from  the  Modified  Standard  Product  or  related  Documentation. 

3.2  Additional  Licenses.  WAIS  shall  have  the  right  to  license  additional  copies  of  the  Modified 
Standard  Product  in  consideration  for  the  following  amounts:  Fifteen  Thousand  Dollars  ($ 15 ,000.00)  for  use 
on  a  computer  containing  a  single  processor  and  Fifty  Thousand  Dollars  ($50,000.00)  for  use  on  a  computer 
containing  more  than  one  processor.  Such  licenses  shall  he  effective  upon  the  receipt  by  WAIS  of  the 
applicable  consideration.  The  license  terms  with  respect  to  such  additional  copies  shall  be  as  set  forth  in 
Section  3  1  above;  provided,  however,  that  with  respect  to  copies  licensed  for  use  on  a  computer  containing 
more  than  one  processor,  the  Modified  Standard  Product  may  be  installed  on  each  such  processor.  The 
provisions  of  Section  2.7  shall  apply  to  any  such  additional  payments. 

3.3  Trademarks. 

3  3.1  Authorized  Use.  AOL  shall  advertise  the  Modified  Standard  Product  under  the 
trademarks,  service  marks,  and  trade  names  that  WAIS  may  adopt  from  time  to  time  ("WAIS's  Trademarks") 
for  the  Standard  Product.  Nothing  herein  shall  grant  to  AOL  any  right,  title  or  interest  in  WAIS  s 
Trademarks.  All  uses  of  WAIS's  Trademarks  by  AOL  shall  inure  to  the  benefit  of  WAIS.  At  no  time  during 
the  term  of  this  Agreement  shall  AOL  challenge  or  assist  others  to  challenge  WAIS's  Trademarks  or  the 
registration  thereof  or  attempt  to  register  any  trademarks,  service  marks  or  trade  names  confusingly  similar 
to  those  of  WAIS. 

3  3,2  Approval  of  Representations.  All  representations  of  WAIS's  Trademarks  that  AOL 
intends  to  use  shall  first  be  submitted  to  WAIS  for  approval  (which  shall  not  be  unreasonably  wiUibeld)of 
design,  color,  and  other  details  or  shall  be  exact  copies  of  those  used  by  WAIS.  If  any  of  WAIS  s 
Trademarks  are  to  be  used  in  conjunction  with  another  trademark,  then  WAIS's  Trademark  shall  be  presented 
equally  legibly,  equally  prominently,  and  of  greater  w&  than  the  other  but  nevertheless  separated  from  the 
other  so  that  each  appears  to  be  a  mark  in  its  own  right,  distinct  from  the  other  mark. 

4.        MAINTENANCE  AND  SUPPORT 

4.1      Obligations  of  WAIS. 

4.1.1  Updates.  WAIS  will  deliver  Updates  to  AOL  remotely  via  electronic  distribution  or 
via  shipment  of  media  containing  Updates. 

4.1.2  Technical  Support.  WAIS  will  use  commercially  reasonable  efforts  to: 

(a)  provide  AOL  with  a  reasonable  amount  of  telephone  technical  assistance 
between  the  hours  of  9:00  a.m.  and  5:00  p.m.  prevailing  California  time,  Monday  through  Friday,  excluding 
WAIS  holidays; 
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(b)  remotely  access  the  Modified  Standard  Product  on  the  Server  to  provide 

technical  support;  and 

(c)  perform  such  actions  as  WAIS  deems  appropriate  to  enable  AOL  to  operate 
the  Modified  Standard  Product  if  AOL  is  completely  unable  to  use  the  Modified  Standard  Product, 

4.1.3  Training.  WAIS  shall  provide  eight  (8)  hours  of  training  of  AOL's  technical 
representatives  in  the  use  of  the  Custom  Product  and  Modified  Standard  Product. 

4. 1.4  Installation,  WAIS  shall  provide  reasonable  amounts  of  support  to  AOL  in  the  initial 
installation  of  the  Custom  Product  and  Modified  Standard  Product. 

4.1.5  Performance.  WAIS  will  perform  all  services  under  this  Section  4.1  at  or  from  its 
Offices.  WAIS  shall  not  be  required  to  assign  more  than  one  person  to  the  performance  of  services  under 
this  Section  4.1. 

[Need  to  discuss  item  6.5  of  heads  of  agreement.] 

4.2  Responsibilities  of  AOL. 

4.2. 1  Access.  AOL  will  provide  WAIS,  on  an  as  required  basis,  with  access  to  and  use 
of  all  AOL's  information  and  system  facilities  deemed  helpful  by  WAIS  to  provide  timely  support  and 
maintenance  pursuant  to  this  Section  4.  In  addition,  AOL  will  configure  the  Server  in  such  a  manner  as  to 
permit  WAIS  to  remotely  access  and  operate  the  Modified  Standard  Product. 

4.2.2  Technical  Support  Contact.  AOL  will  notify  WAIS  in  writing  of  a  liaison  and 
alternate,  who  will  act  as  AOL's  liaison  for  all  technical  communications  with  WAIS.  All  information  and 
materials  provided  to  AOL  by  WAIS  pursuant  to  this  Section  4  will  be  routed  to  such  liaison. 

4.2.3  Notice  of  Malfunctions.  AOL  will  notify  WAIS  of  any  bugs  or  other  problems  as 
soon  as  reasonably  practicable. 

4.2.4  AOL  Cooperation.  AOL  will  exercise  commercially  reasonable  efforts  to  cooperate 
with  WAIS  in  connection  with  WAIS  performance  of  its  duties  hereunder.  AOL  will,  to  the  best  of  its 
abilities,  read,  comprehend  and  follow  operating  instructions,  procedures,  and  other  instructions  specified  m 
the  Custom  Product  and  Modified  Standard  Product,  other  manuals  and  related  documentation  and 
correspondence,  and  oral  instructions  related  to  the  Custom  Product  and  the  performance  by  WAIS  of  its 
obligations  hereunder. 

4.3  Limitations  of  Support.  Support  will  not  be  provided  to  AOL  for  copies  of  the  Modified 
Standard  Product  for  which  WAIS  has  not  received  payment,  or  during  any  period  that  AOL  is  in  breach  of 
any  material  obligations  of  this  Agreement  if  such  non-payment  or  breach  has  not  been  cured  within  thirty 
(30)  days  of  receipt  of  notice  or  significant  efforts  have  not  been  made  to  remedy  such  default. 
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4.4  WATS  Not  Responsible. 

4.4.1  Damage  to  Property.  In  connection  with  the  support  to  be  performed  hereunder, 
WAIS  will  not  be  responsible  directly  or  indirectly  for  any  damage  to  any  apparatus  or  property  of  AOL,  or 
for  any  injuries  to  persons,  unless  such  damage  or  injury  is  directly  attributable  to  the  negligence  or 
misconduct  of  WAIS. 

4.4.2  AOL's  Actions.  WAIS  will  not  be  liable  for  the  acts  and  workmanship  of  AOL,  the 
failure  to  observe  WAIS's  reasonable  instructions,  or  the  failure  or  malfunctioning  of  any  tools,  equipment, 
facilities,  or  devices  not  furnished  or  approved  by  WAIS. 

4.5  Consideration.  In  consideration  for  the  support  and  maintenance  under  this  Section 4,  AOL 
agrees  to  pay  WAIS  the  amount  of  Eleven  Thousand  Dollars  ($ 1 1 ,000.00)  per  month.  Such  fee  shall  be  due 
and  payable  with  respect  to  each  calendar  month  prior  to  the  start  thereof. 

4.6  Termination  of  Maintenance  and  Support.  AOL  shall  have  the  right  to  terminate 
maintenance  and  support  under  this  Section  4  for  any  reason  or  for  no  reason  by  giving  notice  to  WAIS  ten 
(10)  days  prior  to  the  beginning  of  any  calendar  month.  The  foregoing  shall  be  the  sole  and  exclusive  remedy 
of  AOL  for  any  breach  by  WAIS  of  the  terms  of  this  Section  4.  After  the  effective  date  of  such  notice, 
neither  party  shall  have  any  obligation  to  the  other  party  under  this  Section  4. 

S.       TERM  AND  TERMINATION. 

5.1  Term  of  Agreement.  This  Agreement  shall  commence  on  the  Effective  Date  and  shall 
continue  in  fall  force  and  effect  unless  and  until  terminated  as  provided  below  or  in  Section  2.3. 

5.2  Termination.  Either  party  shall  have  the  right  to  terminate  this  Agreement  on  sixty  (60) 
days'  prior  written  notice  to  the  other  party  in  the  event  of  a  material  breach  by  the  other  party  of  its  material 
obligations  as  specified  in  this  Agreement.  Either  party  shall  have  the  right  to  terminate  this  Agreement  in 
its  entirety  immediately  upon  written  notice  in  the  event  (i)  that  the  other  party  shall  become  insolvent  or 
otherwise  unable  to  pay  its  debts  as  they  become  due,  or  upon  the  filing  of  any  bankruptcy  or  insolvency 
proceeding  by  the  other  party  or  upon  the  filing  of  any  bankruptcy  or  insolvency  proceeding  against  the  other 
party  which  proceeding  is  not  dismissed  within  sixty  (60)  days  of  filing;  (ii)  any  "change  of  control"  of  the 
other  party,  which,  for  purposes  hereof,  shall  mean  any  transfer  or  series  of  transfers  resulting  in  the 
beneficial  ownership  of  fifty  percent  (50%)  or  more  of  the  equity  interest  or  voting  control  of  a  party. 

5.3  Right  to  Cure.  Notwithstanding  the  foregoing  provisions  of  this  Section  5,  each  party  shall 
have  the  right  to  cure  any  breach  upon  which  the  other  party  proposes  to  terminate  this  Agreement  pursuant 
to  this  Section  5;  provided,  however,  that  such  breach  shall  be  cured  to  the  satisfaction  of  such  party  which 
proposes  to  terminate  on  or  prior  to  the  date  upon  which  such  termination  shall  otherwise  be  deemed  effective 
hereunder.  Notwithstanding  the  foregoing,  this  Agreement  (or  any  part  thereof)  shall  not  be  deemed 
terminated  for  as  long  as  the  party  which  is  alleged  to  have  breached  this  Agreement  shall  have  been 
exercising  its  best  efforts  to  cure  such  breach. 

5.4  Effort  of  Termination.  Upon  termination,  all  rights  of  AOL  to  the  Modified  Standard 
Product  shall  terminate-  The  provisions  of  Sections  2.9,  8, 10  and  11  shall  survive. 
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(5.       REPRESENTATIONS,  WARRANTIES  AND  COVENANTS  BY  WAIS. 

As  a  material  inducement  to  AOL  to  enter  into  this  Agreement,  WAIS  makes  the  following 
representations,  warranties  and  covenants  to  AOL,  each  of  which  shall  be  true  and  correct  as  of  the  date 
hereof  and  during  the  period  while  this  Agreement  is  in  effect,  including  any  period  subsequent  to  termination 
during  which  certain  provisions  survive: 

6.1  Due  Organization;  Good  Standing.  WAIS  is  a  corporation  duly  organized,  validly  existing 
and  in  good  standing  under  the  laws  of  the  State  of  California,  and  has  full  corporate  power  and  legal  right 
to  execute,  deliver  and  perform  this  Agreement,  and  all  action  necessary  for  the  valid  execution  of  this 
Agreement  has  been  duly  taken  by  WAIS. 

6.2  Title.  WAIS  has  full  and  exclusive  right,  title  and  ownership  in  the  Modified  Standard 
Product  and  Custom  Product  and  Documentation  and  any  related  patents,  copyrights,  trademarks,  service 
marks,  trade  names  and  trade  secrets  licensed  to  AOL  hereunder,  free  and  clear  of  all  liabilities  (contingent 
or  otherwise),  charges,  obligations,  security  interests,  restrictions,  and  other  encumbrances. 

6.3  No  Conflicts.  This  is  no  commitment,  understanding,  option,  or  agreement  whatsoever, 
written  or  oral,  pursuant  to  which  any  individual  or  entity  other  than  WAIS  has  any  claim,  right,  title  to  or 
interest  in  any  or  all  of  the  Modified  Standard  Product  or  Custom  Product  or  parts  thereof  which  conflicts 
with  the  terms  and  conditions  of  this  Agreement  and  AOL's  rights  pursuant  hereto. 

6.4  No  Default.  The  execution  and  delivery  of  this  Agreement  and  the  consummation  of  the 
transactions  contemplated  hereby  do  not  conflict  with,  violate  or  constitute  a  default  under  any  constituent 
or  governing  instrument  of  WAIS,  any  statute,  rule,  order  or  regulation  or  any  other  contract  or  other 
instrument  to  which  WAIS  is  a  party  or  by  which  is  it  bound. 

6.5  No  Litigation,  There  is  no  litigation,  claim,  proceeding,  or  investigation  pending  or 
threatened  with  respect  to  any  aspect  of  the  Modified  Standard  Product  or  Custom  Product  or  the  transactions 
contemplated  by  this  Agreement. 

6.6  No  Infringement,  There  are  no  claims,  nor  facts  known  to  WAIS  which  might  lead  to  any 
claim,  by  third  parties  of  infringement  of  any  rights  relating  to  the  Modified  Standard  Product  and  Custom 
Product  or  arising  as  a  result  of  this  agreement  or  any  acts  contemplated  by,  or  taken  in  furtherance  of,  this 
Agreement. 

6.7  Sufficient  Resources.  WAIS  warrants  that  it  has  sufficient  facilities,  resources,  and  personnel 
to  adequately  develop,  maintain  and  enhance  the  Modified  Standard  Product  and  Custom  Product  and  perform 
its  duties  hereunder  in  a  commercially  reasonably  manner  and  it  agrees  to  commit  such  resources  to  such 
purposes. 

THE  PROVISIONS  OF  THIS  SECTION  HEREOF  ARE  IN  LIEU  OF  ALL  OTHER 
WARRANTIES,  EXPRESS,  IMPLIED  OR  STATUTORY,  INCLUDING  BUT  NOT  LIMITED  TO,  THE 
IMPLIED  WARRANTEES  OF  MERCHANTABILITY  AND  FITNESS  FOR  A  PARTICULAR  PURPOSE, 
REGARDING  THE  MODIFIED  STANDARD  PRODUCT,  CUSTOM  PRODUCT  AND 
DOCUMENTATION,  WHETHER  IMPOSED  BY  CONTRACT,  STATUTE,  COURSE  OF  DEALING, 
CUSTOM  OR  USAGE  OR  OTHERWISE. 
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7.       REPRESENTATIONS,  WARRANTIES  AND  COVENANTS  BY  AOL. 


As  a  material  inducement  to  WAIS  to  enter  into  this  Agreement,  AOL  makes  the  following 
representations  and  warranties  to  WAIS,  each  of  which  shall  be  true  and  correct  as  of  the  date  hereof  and 
during  the  period  this  Agreement  is  in  effect  including  any  period  subsequent  to  termination  during  which 
certain  provisions  survive: 

7.1  nnft  Organization;  Good  Standing.  AOL  is  a  corporation  duly  organized,  validly  existing 
and  in  good  standing  under  the  laws  of  the  State  of  Delaware. 

7.2  Right  and  Authority.  AOL  has  full  corporate  power  and  legal  right  to  execute,  deliver  and 
perform  this  Agreement.  All  corporate  action  of  AOL  necessary  for  the  execution,  delivery  and  performance 
of  this  Agreement  has  been  duly  taken. 

7J  No  Default.  The  execution  and  delivery  of  this  Agreement  and  the  consummation  of  the 
transactions  contemplated  herein  do  not  conflict  with,  violate,  or  constitute  a  default  under,  AOL**  Certificate 
of  Incorporation  or  Bylaws,  any  U.S.  statute,  rule,  order  or  regulation  or  any  contract  or  commitment  to 
which  AOL  is  a  party  or  by  which  it  is  bound. 

7.4  SiiffiHmt  Resources.  AOL  warrants  that  it  has  sufficient  facilities,  resources  and  personnel 
to  adequately  the  Modified  Standard  Product  and  Custom  Product  to  perform  its  obligations  hereunder  and 
it  agrees  to  commit  such  resources  to  such  purposes, 

8.  LIMITATION  OF  LIABILITY. 

Notwithstanding  any  other  provision  of  this  Agreement,  and  except  for  either  party's  obligations  under 
Section  9  below,  neither  party  shall  be  liable  for  loss  of  profit,  goodwill  or  other  special,  incidental,  indirect 
or  consequential  damages  suffered  by  the  other  party,  whether  or  not  the  possibility  of  such  damage  was 
disclosed  to  or  could  have  been  reasonably  foreseen  by  such  party.  Each  party's  liability  for  any  claim  for 
damages  for  breach  of  this  Agreement,  except  for  such  party's  obligations  under  Section  9  below,  shall  be 
limited  to  direct  damages.  Except  for  WAIS's  obligation  under  Section  9,  WAiS's  liability  under  or  arising 
out  of  this  Agreement  shall  not  exceed  the  fees  which  have  been  paid  by  AOL  for  the  Modified  Standard 
Product  and  Custom  Product  which  are  the  subject  of  the  alleged  breach. 

9.  INDEMNIFICATION. 

9  1  Bv  WAIS.  WAIS  will  defend,  at  its  expense,  any  action  brought  against  AOL  by  any  third 
party  to  the  extent  that  such  action  is  based  on  a  claim  that  the  Modified  Standard  Product  or  Custom  Product 
when  used  in  accordance  with  this  Agreement,  infringes  a  United  States  copyright  or  patent  and  WAIS  will 
pay  any  costs,  settlements,  and  damages  finally  awarded;  provided  that  AOL  promptly  notified  WAIS  m 
writing  of  any  claim,  gives  WAIS  sole  control  of  the  defense  and  settlement  and  provides  ail  reasonable 
assistance  in  connection  therewith.  If  the  Modified  Standard  Product  or  Custom  Product  is  finally  adjudged 
to  so  infringe,  or,  in  WAIS*  reasonable  opinion,  will  be  adjudged  to  so  infringe,  WAIS  will,  at  its  option: 
(i)  procure  for  AOL  the  right  to  continue  using  the  software,  (ii)  modify  or  replace  the  software  to  make  it 
non-infringing,  or  (iii)  refund  the  fee  paid  upon  return  of  the  software.  The  foregoing  indemnification 
obligations  will  not  extend  to  any  claim  arising  out  of:  (x)  use  of  other  than  the  then  current,  unaltered  release 
of  the  Modified  Standard  Product  or  Custom  Product  or  any  Update,  unless  the  infringing  portion  is  also  in 


SB321M.RKSP3) 


65:01  t>6<  90  03(1 


IT0-d  020-J 


INISNOS  NOSIIM 


the  then  current,  unaltered  release,  (y)  use  of  any  software  on  other  than  the  specified  platform,  or  m 
combination  with  any  software  which  is  not  part  of  the  Modified  Standard  Product  or  Custom  Product,  if  the 
infringement  was  caused  by  such  use  or  combination,  or  (z)  any  modification  or  marking  of  any  software 
other  than  by  WAIS.  THE  FOREGOING  STATES  THE  ENTIRE  LIABILITY  OF  WAIS  AND  THE 
EXCLUSIVE  REMEDY  OF  AOL  RELATING  TO  INFRINGEMENT  OR  CLAIMS  OF  INFRINGEMENT 
OF  ANY  PATENT,  TRADEMARK,  COPYRIGHT,  MASK  WORK  RIGHT,  TRADE  SECRET  OR  OTHER 
PROPRIETARY  RIGHT  BY  THE  MODIFIED  STANDARD  PRODUCT.  LICENSOR  WILL  NOT 
PROVIDE  ANY  INDEMNITY  WHATSOEVER  FOR  ANY  ACTUAL  OR  ALLEGED  INFRINGEMENT 
OF  ANY  FOREIGN  PATENT,  TRADEMARK,  COPYRIGHT,  TRADE  SECRET  OR  OTHER 
PROPRIETARY  RIGHTS  BY  THE  MODIFIED  STANDARD  PRODUCT. 

9.2  By  AOL.  Except  as  provided  in  Section  9.1,  AOL  will  defend,  indemnify,  and  hold 
harmless  WAIS  against  all  expenses  and  damages  arising  out  of  any  claims  against  WAIS  as  a  result  of  any 
use  by  AOL  of  the  Modified  Standard  Product  or  Custom  Product. 

10.      NONDISCLOSURE  OF  PROPRIETARY  INFORMATION. 

10J  Title  Sr>  WAIS,  AOL  acknowledges  and  agrees  that  the  Modified  Standard  Product 
constitutes  valuable  property  of  WAIS,  that  all  title  and  ownership  rights  to  the  Modified  Standard  Product 
shall  remain  exclusively  with  WAIS,  and  that  AOL's  rights  to  the  Modified  Standard  Product  are  limited  to 
those  specifically  granted  in  this  Agreement.  WAIS  reserves  all  rights  with  respect  to  the  Modified  Standard 
Product  under  all  laws  for  the  protection  of  proprietary  information,  including  trade  secrets,  copyrights  and 
patents. 

10.2  Nondisclosure  bv  AOL,  It  may  be  necessary  and  desirable  for  WAIS  to  disclose  to  AOL 
proprietary  information  relating  to  WAIS'  business  activities,  the  Modified  Standard  Product,  the  Standard 
Product  and  other  of  its  technical  and  proprietary  information.  AOL  shall  hold  all  proprietary  information 
in  confidence  and  avoid  any  use  or  disclosure  other  than  as  permitted  by  this  Agreement  or  as  otherwise 
authorized  by  WAIS.  WAIS  proprietary  information  shall  be  safeguarded  by  AOL  in  the  same  manner  it 
safeguards  confidential  materials  or  data  relating  to  its  own  business,  but  in  no  event  less  than  reasonable  care 
and  which  shall  include  requiring  its  employees  to  sign  an  agreement  prohibiting  the  unauthorized  use  or 
disclosure  of  AOL  and  certain  third  party  proprietary  information. 

10.3  Nondisclosure  hv  WAIS.  It  may  be  necessary  and  desirable  for  AOL  to  disclose  to  WAIS 
confidential  and  proprietary  information  relating  to  AOL's  business  activities,  its  Rainman  Pius,  and  other 
of  its  technical  and  proprietary  information.  WAIS  shall  hold  all  AOL  proprietary  information  in  confidence 
and  to  avoid  any  use  or  disclosure  thereof  other  than  as  permitted  by  this  Agreement  or  as  otherwise 
authorized  by  AOL.  AOL's  proprietary  information  shall  be  safeguarded  by  WAIS  in  the  same  manner  it 
safeguards  confidential  materials  or  data  relating  to  its  own  business,  but  in  no  event  less  than  reasonable 
care,  and  which  shall  include  requiring  its  employees  to  sign  an  agreement  prohibiting  the  unauthorized  use 
or  disclosure  of  WAIS  and  certain  third  party  proprietary  information. 

10.4  Exclusions.  For  purposes  of  this  Agreement,  proprietary  information  shall  not  include: 

(a)      Information  generally  available  to  or  known  to  the  public  without  the  fault 

of  the  recipient; 
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(b)  Information  known  to  recipient  or  in  recipient's  possession  at  the  time  of 

disclosure; 

(c)  Information  independently  developed  for  the  recipient  outside  the  scope  of 

this  Agreement; 

(d)  Information  approved  for  release  by  the  discloser; 

(e)  Information  rightfully  received  from  a  third  party  without  a  restriction  on 

disclosure;  and 

(f)  Information  disclosed  by  recipient  under  obligation  created  by  law,  regulation 

or  court  order. 
U.  MISCELLANEOUS. 

11.1  No  Agency.  Neither  party  to  this  Agreement  is  an  agent,  partner,  joint  venturer  or  employee 
of  the  other,  each  party  being  an  independent  contractor  of  the  other.  Neither  parry  has  the  right  to  bind  the 
other  to  any  agreement  with  a  third  party  or  to  incur  any  obligation  or  liability  on  behalf  of  the  other  party 
or  to  make  any  warranty  on  behalf  of  the  other  party,  except  as  specifically  provided  herein.  AOL  shall  be 
authorized  to  withhold  any  taxes  on  amounts  payable  to  WAIS  in  accordance  with  applicable  law. 

11.2  Assignability.  Neither  party  shall  sell,  assign,  transfer,  convey,  delegate  or  encumber  any 
or  all  of  its  duties,  obligations,  rights  or  interest  hereunder,  whether  voluntarily,  involuntarily,  by  operation 
of  law  or  otherwise,  without  the  prior  written  consent  of  the  nonassigning  party,  which  consent  shall  not  be 
unreasonably  withheld  or  delayed. 

11 3  Notices.  All  notices  permitted  or  required  to  be  given  under  this  Agreement  shall  be  deemed 
to  have  been  duly  given  is  such  notice  or  communication  shall  be  in  writing  and  sent  by  overnight  delivery, 
airmail,  cable,  telegram,  telex,  facsimile  transmission  or  other  means  of  prepaid  delivery,  postage  or  costs 
of  transmission  and  delivery  prepaid,  to  the  party  for  whom  it  is  intended  at  the  address  set  forth  below,  until 
such  time  as  either  party  hereto  shall  give  the  other  party  hereto  notice  of  a  change  of  address  and/or  tax 
number  in  accordance  with  the  provisions  of  this  Section  11.3. 


If  to  AOL: 


American  Online,  Inc. 
8619  Westwood  Center  Drive 
Vienna,  VA  22182 
Attention:  General  Counsel 
Fax:  (703)448-9164 


If  to  WAIS: 
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WAIS,  Inc. 
1040  Noel  Drive 
Menlo  Park,  CA 
Attention:  President 
Fax:  (415)327-6513 

11.4  Waiver.  The  failure  by  either  party  to  exercise  any  right  or  option  it  is  granted  herein,  or 
to  require  the  performance  of  any  term  of  this  Agreement,  or  the  waiver  by  eitber  party  of  any  breach  of  this 
Agreement,  shall  not  prevent  a  subsequent  exercise  or  enforcement  of  such  terms  or  be  deemed  a  waiver  of 
any  subsequent  exercise  or  enforcement  of  such  terms  or  be  deemed  a  waiver  of  any  subsequent  breach  of 
the  same  or  any  other  term  of  this  Agreement. 

H.S  Modification  or  Amendment.  Any  modification  or  amendment  of  any  provision  of  this 
Agreement  must  be  in  writing  and  bear  the  signature  of  the  authorized  representative  of  both  parties. 

11.6  Governing  Law;  Severability.  The  validity  of  this  Agreement  and  the  rights,  obligations 
and  relations  of  the  parties  hereunder  shall  be  construed  and  determined  under  and  in  accordance  with  the 
substantive  laws  of  the  State  of  California  and  without  regard  to  the  rules  governing  conflicts  of  law; 
provided,  however,  that  if  any  provision  of  this  Agreement  is  adjudged  by  a  court  of  competent  jurisdiction 
to  be  in  direct  violation  of  any  applicable  law,  such  provisions  shall  to  such  extent  as  it  shall  be  determined 
to  be  illegal  or  unenforceable  under  such  law  be  deemed  null  and  void,  but  this  Agreement  shall  otherwise 
remain  in  full  force  and  effect. 

11.7  Complete  Agreement.  This  Agreement  sets  forth  the  entire  agreement  between  the  parties 
hereto  with  regard  to  the  subject  matter  hereof  and  merges  all  discussions  between  them  and  annuls  and 
replaces  any  and  every  other  agreement  which  may  have  existed  between  AOL  and  WAIS  with  respect  to  the 
subject  matter  hereof. 

11.8  publicity.  Neither  party  shall  publicize  or  disclose  to  any  third  party  by  any  means  any  of 
the  financial  or  business  terms  or  provisions  of  this  Agreement,  or  the  discussions  relating  thereto,  without 
the  prior  written  consent  of  the  nondisclosing  party,  except  as  required  by  law,  regulation  or  court  order,  and 
except  as  AOL  is  required  to  disclose  pursuant  to  the  U.S.  securities  laws  and  regulations.  Consent  shall  not 
be  unreasonably  withheld  or  delayed. 

11 .9  Costs.  Each  party  shall  bear  its  own  costs  and  expenses  in  connection  with  this  Agreement. 

11.10  Headings.  The  headings  contained  herein  are  for  convenience  of  interpreting  any  of  the 
provisions  hereof. 

11.11  Tares  and  Expenses.  Each  party  hereby  covenants  and  agrees  to  assume  and  pay  all  U.S. 
and  foreign  taxes  imposed  upon  it  as  a  result  of  this  Agreement  and  its  performance  hereunder. 
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IN  WITNESS  WHEREOF,  the  parties  hereto  have  caused  this  Agreement  to  be  executed  by  their  duly 
authorized  representatives. 

AMERICA  ONLINE*  INC.  WAIS,  INC. 

8619  Westwood  Center  Drive  1040  Noel  Drive 

Vienna,  VA  22S12  Menlo  Park,  CA 


By:  

Print  Name: 
Title:  


By:.  

Print  Name: 
Title:  
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CONFIDENTIAL 
SOFTWARE  DEVELOPMENT  AND  LICENSE  AGREEMENT 


j  THIS  SOFTWARE  DEVELOPMENT  AND  LICENSE  AGREEMENT  ("Agreement")  is  made  as  of 

I  *e    _  day  of  1994  (the  "Effective  Date"),  between  America  Online,  Inc.,  a  Delaware 

corporation,  with  offices  located  at  8619  Westwood  Center  Drive,  Vienna,  Virginia  22182  (hereinafter 
|  referred  to  as  "AOL"),  and  WAIS,  Inc.,  a  California  corporation,  with  offices  located  at  1040  Noel  Drive, 
|  Memo  Park,  California  94025  (hereinafter  referred  to  as  "WAIS"), 

WHEREAS,  WAIS  is  engaged  in  the  development,  marketing,  licensing  and  support  of  a  certain 
custom  and  standard  computer  software  products; 

WHEREAS,  AOL  is  engaged  in  the  business  of  providing  an  interactive  online  information  service 
|  ("America  Online  Service,"  as  defined  horoui)ll  and  works  with  numerous  Information  Providers  (as  defined 
herein)  to  publish  content  for  such  services; 

|  WHEREAS,  AOL  provides  to  such  Information  Providers  certain  software  publishing  tools  to  be  used 

|  to  create  and  publioh  and  services  for  the  creation  and  publication  of  content  for  the  America  Online  Service 
i  and  AOL  desires  to  have  the  software  publishing  tools  to  provide  Information  Providers  with  ad4#o»ai 
I  ooftware  tools  to  be  uccd  the  ability  to  create  and  publish  content  for  i  computer  network  known  as  the 
I  "Internet*"; 

j  WHEREAS,  WAIS  has  agreed  to  develop  *  mnritffed  version  of  its  product  known  as  the  WAIS 

j  Server  for  UNIX  and  a  customized  interface  between  such  modified  version  and  AQL's  software  tools 
j  program  known  as  Rainman  Plus,  which  together  will  have  such  capability  and  which  will  be  known  as  the 
I  Lightening  System:  fer-AOL  a  custom  computer  software  product  as^  further  dcosribod  in  Exhibit  A  hereto 

(ti^  "Custom  Product")  which  will  bo  uflod  by  AOL'c  Information  Providers-*)  cfoato  and  publish  mmte 

fop.  the  Interne^ 

WHEREAS,  WAIS  has  agreed  to  lfoeneeHfo  API  ifrfi-fttm4fl*4  ^af**»».<w>ftwnro  product  rthe-i'Staiidard 
Product"),  no  defined  hwein.  which  will  be  used  by  Information  Providers  in  conjunction  with  the  Custom 
Product; 

WHEREAS,  WAIS  desires  to  grant  to  AOL7  a  nonexclusive  right  with  regard  to  ffee-Staadasd-pfOdaGt 
I  ninh  modified  version  of  the  WAIS  Server,  and  joint  ownership  rights  with  regard  to  tits  Custom  Products 
j  such  custom  interface,  all  in  accordance  with  the  terms  and  conditions  set  forth  in  this  Agreement;  and 

WHEREAS,  the  parties  hereto  desire  to  set  forth  herein  the  terms  and  provisions  of  their  agreements 
and  understandings, 

NOW,  THEREFORE,  in  consideration  of  the  foregoing,  of  the  mutual  promises  hereinafter  set  forth 
j  and  of  other  good  and  valuable  consideration,  the  receipt  and  sufficiency  of  which  a*e  Js  hereby 
acknowledged,  the  parties  hereto,  intending  to  be  legally  bound,  hereby  agree  as  follows: 

1.  DEFINITIONS. 

j  i.l      Acceptance.  The  term  "Acceptance"  shall  mean  the  written  evaluation  by  AOL  that  a 

Deliverable  meets  fe>-speetfkation$of  the  specifications  of  the  Project  in  Exhibit  A  and  is  acceptable  to  AOL. 
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1.2      Custom  Rninman  Pluo.  The  ierni-'^»e^mm>«4a4»s^shan  moan  the  sofMarotoote^ggam 
mfairivdy  hv  AQL  for  use  bv  AQL*1  information  Providers  to  publish  cowteajdSE 


I 


distribution  otct  the  America  Online  scrTiefe-felttrifyl, 

1  3  Standard  Product.  The  term  ■n-Standard''Custom  Product"  shall  mean  an  interface  between  the  Modified 
Standard  Product  and  Rainman  Plus,  as  more  fully  Jm  WAIS  wivm  tat  UNIX  and  n  UNIX  program,  in 
ebjoct  code  form  only;  which  allows  the  usor  of  the  Standard  Product  to  transfer  Hypor  Text  Makeup 
fcaag<tage.(HTML)raad-ail  commercially  available  emharaome^  modifications,  improvements  and  additions 
thereto,  -and  all  commercially  availabto-»ow  releases-and  now  versions  th&feefe 

j_4„ Custom  Products.  The  term  "Custom  produote"  shall  meafr#^-B^4vei?abtes-as-  described  in  Exhibit  A 
hereto  [Updated  Lightnim,  ruuctkijul  Sccoc  HppiI  f  ^^ot^  fiill  detailed  apeaiftcationp  as  updated  by 
WAIS)  when  such  Deliverable!  are  accepted  by  AOL,  and  all  commorcially  available  enhancement^ 
modifications,  improvements  and  addittoafr-thoreto,-  and-all  cuiimicroudly  available  new  'd>»ws-and  new 
mngcir>Ti!t  thrtfanf  under  the  heading  "Rainman  Feed  Handler." 

13  Deliverables.  The  term  "Deliverables "  means  all  items  specified  in  Exhibit  A  which 

are  to  be  produced  and  provided  to  AOL  by  WAIS  in  connection  with  the  Project, 

^4  1.4  Documentation.  The  term  "Documentation'*  shall  mean  visually  readablo  materials 

publfcbM  Qf  produced  by  nr  frr  ft  ™  Agreement  for  use  bv  any  Information  Provider 

documentation  describing  in  reasonable  detail  the  installation,  operation  and  use  of  the  Modified  Standard 
Product  and  Custom  Product,  as  applicable. 

L5  Information  Providers.  The  term  "Information  Providers"  shall  mean  entities  (including 
persons')  that  have  contracted  with  AQL  to  provide  information  or  materials  for  use  on  the  America  Online 
Service.  Members  to  the  America  Onlir^  Service  shall  not  be  considered  Information  Providers  for  the 
purposes  of  this  Agreement. 

1.$  Lightning  System.  The  term  "Lightning  System"  shall  mean  a  computer  software  system 
composed  of  the  Modified  Standard  Product  and  the  Custom  Product. 


L7  Modified  Standard  Product.  The  term  "Modified  Standard  Product"  shall  mean  a  version 
of  the  Standard  Product  that,  has  been  modified  to  allow  the  user  of  the  Standard  Product  to  transfer  Hyper 
Text.  Makeup  Language  (HTMLY  as  more  folly  described  jn.tt«tin»fr  *  m«ter  the  headings  "WAIS  DBMS," 
"WAIS  Filer  Library."  WAIS  Search  Library"  and  "HTML  Generator. "and/or  Custom  Products. 

1.7  Enhancement  The  tirm  "Fr^n*™"™^"  *»"H  ""y  modifications .■  enhancements,  revisions 
(iflsladtag,  without  limitation,  rovifiionc  to  support  now  -roteasoa  of  any  operating  system),  corrections^ 
abates,  upgrades,  now  voroiono,  additions,  eKtenoiono,  interfaces,  and  improvomento  of  any  type  to  the 
Standard  product  or  Custom  products; 

1.8  Object  Code.  The  term  "Object  Code"  shall  mean  computer  programs  assembled  or 
compiled  in  magnetic  or  electronic  binary  form  on  software  media,  which  are  readable  and  usable  by 
machines,  but  not  generally  readable  by  humans  without  reverse  assembly,  reverse  compiling,  or  reverse 
engineering. 
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products  for  use  fry  AOL?s  Information  Provide*^  hl3  Updates.  The  term  "Updates"  shall  mean  new 
releases  of  the  Modified  Standard  Product  that  include  changes  to  the  Modified  Standard  Product  that  have 
heen  made  bv  WAIS  to  correct  known  defects  or  to  maintain  the  operational  quality  of  the  Modified  Standard 
Product.  Anv  Updates  delivered  by  WAIS  hereunder  will  be  considered  to  be  the  "Modified  Standard 
Product"  under  this  Agreement  after  their  delivery, 

|  2.  DEVELOPMENT  OF  CUSTOM  PRODUCTS  PRODUCT  AND  MODIFIED  STANDARD 
I  PRODUCT. 

2.1  Project.  The  objective  of  the  Project  is  the  development  and  delivery  of  tho  Custom  Products 
by  WAIS'  to  AOL  no  later  than  December  15, 1001  in  Beta  version,  and  no  later  than  February  15,  1995  in 
final  version  to  AOL  of  the  Modified  Standard  Product  and  the  Custom  Product  bv  WAIS  in  accordance  with 
the  schedule  set,  forth  in  Exhibit  B.  In  the  event  that  WAIS  fails  to  deliver  the  Custom  Products  by  Febwagy 
45t499£  Product.  Modified  Standard  Product  and  Documentation  in  accordance  with  the  schedule  set  forth 
in  Exhibit  B.  then  for  each  day  past  such  date,  One  Thousand  Dollars  ($1,000,00)  shall  be  deducted  from 
the  total  payments  due  to  WAIS7  as  provided  in  Section  3._  below  2.6  helow:  provided,  however,  that  the 
dates  set  forth  in  Exhibit  B  shall  be  extended  as  a  result  of  anv  delay  in  AOL's  performance  of  its  obligations; 
and  provided,  further,  that  the  dates  set  forth  in  Exhihit  R  shall  be  extended  if  AOL's  testing  period  after  any 
delivery  extends  beyond  five  (5)  days.  In  no  event  shall  the  amount  of  late  payments  under  this  Section  2.1 
exceed  the  amount  of  Twentv-Five  Thousand  Dollars  ($25.000.00).  Exhibit  A  attached  hereto  {Updated 
Lightning  Functional  Specs]  sets  forth  specific  development  objectives  for  the  Project  and?  the  Deliverables 
for  the  Project  as  well  as  the  engineering  plan  and  design  pursuant  to  which  the  Project  is  to  be  completed. 
WAIS  will  implement  the  Project  and  has  responsibility  for  the  Project,  including,  without  limitation,  the 

|  design,  coding,  documentation,  quality  assurance  and  testing  of  the  Custom  Products?  Product  and  Modified 

1  Standard  Product. 

|  2.2      Creation  and  Delivery  of  the  Custom  feodaate  Prodis,  Mnriifted  Standard  Product  and 

1  Documentation.  In  connection  with  its  implementation  of  the  Project  pursuant  to  this  Article  2,  WAIS  agrees 
to: 

(a)  Consult  with  AOL,  as  necessary  for  the  implementation  of  the  Project,  and 
provide  AOL  with  progress  reports; 

(b)  Commit  and  utilize  sufficient  resources  and  qualified  personnel  to  implement 
the  Project  on  a  timely  basis  as-specified  below; 

(c)  Notify  AOL  of  any  factor,  occurrence  or  event  which  is  reasonably 
anticipated  by  WAIS  to  affect  its  ability  to  meet  any  of  its  material  obligations; 

(d)  Deliver  the  Deliverables  consistent  with  the  Project  and  its  deadlines; 

(e)  Maintain  appropriate  records  and  backup  materials  throughout  the  term  of  the 

Project;  and 

(f)  Following  Acceptance  by  AOL,  provide  AOL  with  a  complete  copy  of  <* 
|          Source  Code  and  Object  Code  versions  of  the  Custom  products  Product  and  a  complete  copy  of  the 
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Object  Code  version  of  the  Modified  Standard  Product,  as  well  as  &  copy  of  all  existing  the 
Documentation^  and  other  Related  Materials. 

(g)  WAIS  shall,  at  the  reasonable  request  of  AQL,  enhance  the  Custom  Products  in  order  to  meet the  market 
demands,  noodo,  and  opportunities-  AQL  shall  pay  WAIS  for  paid  enhancements-  at  WAIS's  then  current 


2.3  Pocuntcntfllioni  WAIS  iihall  product  tectariteal-PeeHmepttttion  in  connection  withnthe 
Project  which  shoU  he-«rf*W^t-to  allow  AOUs  Information  Providers,  who  are  reasonably  stalled M. 
the  use  of  Roinman  plus,  to  become  ofoficiowt-in  the  publication  of  their  tort  and  graphics  content  for 
distriburloifi  over  the  Internet; 

2t4  Acceptance  Testing.  Upon  completion  by  WAIS  of  any  Deliverable  in  accordance  with  the  Project, 
WAIS  shall  deliver  the  Deliverable  to  AOL.  Following  its  receipt  of  such  Deliverable,  AOL  shall  perform 
and  conduct  tests  to  determine  that  the  Custom  products  Product  and  Modified  Standard  Product  perform  to 
specifications  set  forth  in  Exhibit  A.  AOL  mav  reject  the  Deliverable  only  if  the  Deliverable  does  not  comply 
wi  th  the  specifications  set  forth  in  Exhibit  A  and  only  by.  giving  WAIS  written  notice  of  such  noncompliance 
(including,  but  not  limited  to,  specification  and  documentation  of  the  noncompliance  upon  which  the  rejection 
is  based)  within  thirty  (30)  five  (5)  days  from  the  receipt  of  the  Deliverable.  If  notice  of  noncompliance  is 
not  given  within  such  time  neriod.  the  Deliverable  shall  he  deemed  Accepted,  If  the  Deliverable  being  tested 
does  not  successfully  meet  the  Acceptance  Test  acceptance  test.  WAIS  will  use  best  efforts  to  effect 
appropriate  corrections  and  shall  resubmit  the  Deliverable  for  Acceptance  Testing  testing  within  -£ve-^S}  ten 
(10)  days  of  receipt  of  the  notice  of  rejection,  at  which  timer  AOL  shall  reperform  acceptance  testing  to 
determine  whether  the  Custom  Product  or  Modified  Standard  Product,  as  applicable,  performs  to 
specifications  set  forth  in  Exhibit  A.  If  there  is  continued  substantial  noncompliance,  AOL  shall  provide 
WAIS  with  written  notice  of  such  rejection  no  later  than  ten,  (10)  five  (5)  days  after  performance  of  such 
tests,  as  AOL*s  sole  remedy  for  such  noncompliance  and  AOL  shall  be  entitled  to  terminate  this  Agreement 
and  receive  prompt  refund  of  all  payments  made  to  WAIS  hereunder,  except  for  fee  AOL's  initial  payment 
to  WAIS  of  Twenty-Five  Thousand  Dollars  ($25,000.00). 

2.5  DelivejjMMt  Acceptance  Date.  Ae  soon  as  practicable)  after  Acceptance  with  respect  to  a  given 
Deliverable,  WAIS  shall  deliver  to  AQL  a  complete  copy  of  any  software  covered  thereby,  and  other 
Deliverables  not  yet  supplied,  which  are  required  4b  -connection  therewith  pursuant  to  the  Project. 

|  %&  2A  AOL  Assistance*  In  order  to  enable  WAIS  to  perform  its  duties  pursuant  to  the 

Project  and  under  this  Agreement,  AOL  shall  provide  die  following  to  WAIS  at  no  cost  to  WAIS  during  the 

|  implementation  of  the  pfojeet  Project  by  WAIS: 

(a)      A  reasonably  sufficient  number  of  complete,  current  copies  of  the  appropriate 
|  and  available  -fomentation  and  Related  Materials  documentation  and  related  materials  for  the 

Rainman  Plus  in  print  and  machine-readable  format  and  certain  examples  of  AOL's  source  code 
|  Source  Code  format;  and 

j  (b)      Reasonable  access  Access  to  AOL  employees  who  are  well-qualified  experts 

on  Rainman  Plus.  These  AOL-employed  experts  shall  use  reasonable  efforts  to  provide  prompt 
assistance  to  WAIS  upon  request  by  WAIS  in  all  aspects  of  the  implementation  of  the  Project, 
including,  without  limitation,  providing  WAIS  with  information,  advice,  counseling,  education  and 
solutions  to  problems  encountered  by  WAIS.  Unless  WAIS  indicates  that  the  urgency  of  a  particular 
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situation  requires  fester  communication,  the  mode  of  communicajroa  between  WAIS  and  AOL 
j  pursuant  to  which  AOL  shall  fulfill  its  obligations  tinder  this  Section        2.4(b)  shall  be  facsimile. 

j  5v?  2.5  Project  Management. 

|  Z^hi  2.5.1      WATS  Project  Manager.  The  WAIS  Pw^-MawageF  project  manager  shall 

be  fee  WAlS's  representative  and  point  of  contact  for  the  resolution  of  problems  related  to  managing  the 
Project,  and  shall  participate  and  cooperate  in  the  coordination  of  activities  between  WAIS  and  AOL.  The 
WAIS  Project  Manage*  project  manager  shall  also  have  primary  responsibility  for,  and  control  over,  the 
development  of  the  Custom  Products  Product  and  the  Modified  Standard  Product  and  management  of  the 
Project,  subject  to  appropriate  WAIS  fetemai  internal  procedures  and  controls.  The  WAIS  Project  Manage? 
project  manager  shall  plan,  staff,  implement  and  manage  the  Project.  Upon  reasonable  prior  request  of  the 
AOL  Project  Manager,  project  manager,  the  WAIS  Project  Manager  project  manager  shall  allow  the  AOL 
Project  Manager  project  manager  during  reasonable  business  hours  reasonable  consultation  with  the  relevant 
WAIS  personnel  (as  reasonably  designated  by  tefe  the  WAIS  Project  MaBage^  project  manager)  and  to  have 
reasonable  access  to  the  Custom  pfeduete  Product  Deliverables  for  the  purpose  of  reviewing  the  progress  of 
the  Project. 

|  AOL  Project  Manager.    The  AOL  Project  Manager  shall  be  AOL's 

|  representative  and  the  AOL  point  of  -eeafeaet  contact  for  the  resolution  of  problems  related  to  managing  the 

Project,  and  shall  participate  and  cooperate  in  the  coordination  of  activities  between  AOL  and  WAIS.  The 
|  AOL  Project  Manager  project  manager  shall  also  have  primary  responsibility  for  and  control  over  the 
|  management  of  AOL's  contribution  to  the  development  of  the  Custom  Pseduets  Product  and  Modified 
J  Standard  Product  as  set  forth  in  this  Agreement,  subject  to  appropriate  AOL  internal  procedures  and  controls, 
j  Upon  reasonable  prior  request  of  the  WAIS  Project  Manage  project  manager,  the  AOL  -ftp^eet  project 
j  manager  shall  allow  the  WAIS  Project  Manager  project  manager  during  reasonable  business  hours  to  consult 

with  the  relevant  AOL  personnel. 

|  %Z3>  2JU     Notice.  Within  seven  (7)  days  of  the  signature  Effective  Date  of  this 

|  Agreement,  each  party  shall  provide  the  other  party  with  written  notice  of  the  identity  of  its  Project  project 
manager.  During  the  Project,  seven  (7)  days'  prior  written  notice  shall  be  given  in  the  event  either  party 
j  slprts  tti  diatige  its  Prnjaot  Manage*  protect  manager. 

|  2.5,4      Authority.  Each  party  shall  vest  its  Project  Manager  project  manager  with 

the  authority  necessary  to  carry  out  his  or  her  obligations  and  responsibilities  hereunder.  Each  party  may 
|  assume  the  other  party's  Project  Manager  project  manager  is  acting  within  the  scope  of  his  or  her  authority. 

]  %&         Payments.  The  parties  acknowledge  that  Gustoaset  _AOL  has  already  paid  WAIS 

Twenty-Five  Thousand  Dollars  ($25,000.00)  in  connection  with  background  work  relating  to  Project.  Ufm 
AOL'&aeeeptanoe  of  the  Beta  Within  fifteen  (15)  davs  after  WAIS's  delivery  of  the  initial  version  of  the 
Custom  Products  and  FDO  forms  Product  and  Modified  Standard  Product,  which  shall  be  delivered  in 
accordance  with  the  schedules  set  forth  herein,  AOL  shall  pay  WAIS  Fifty  Thousand  Dollars  ($50,000.00). 
|  Upon  AOL's  acceptance  of  the  final  version  of  the  Custom  P^edwcte-Mid  all  deliverables  Product  and 
|  Modifted_S_tandard  Product  and  all  Deliverables  associated  therewith,  which  shall  be  delivered  in  accordance 
with  the  schedules  set  forth  herein,  AOL  shall  pay  WAIS  Twenty-Five  Thousand  Dollars  ($25,000.00), 
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%3  2/T  Tax  Withholdings  In  the  event  that  applicable  tax  law  requires  AOL  to  withhold  any 

tax  from  any  payments  due  to  WA1S,  AOL  shall  provide  WAIS  with  appropriate  available  information, 
receipts  and  copies  of  forms  or  information  relating  to  such  withholdings.  Each  party  shall  pay  all  duties  and 
taxes,  however  designated,  imposed  as  a  result  of  the  existence  or  operation  of  this  Agreement  upon  it, 
including,  but  not  limited  to,  sales  lasM* 

&AQ-Jahrt2.8  Ownership. 

Upon  AOL's  i 

to  assign  to  AOL  joint  2.8.1  Modified  Standard  Product.  WAIS  hereby  retains  all  right,  title  and 

interesty  teoughout  the  world  and  without  restriotions-ia  in  and  to  the  Modified  Standard  Product  and  related 
Documentation  and  all  components  thereof,  including  all  copyrights,  trade  secrets,  patentable  materials,  and 
all  othor  proprietary  rights  in  the  Custom  Products  and  each  Deliverable'  received-and-aH-fee  items  and 
components  thereof.  WAIS  joint  owneyshlp  sights  in  such  Custom  Products  shall  mean  that  WAIS  retains)  the 
right  to  utilize  Commonly  Used  Code  in  programs  developed  for  othorc  or  for  its  own  use.  Commonly  Used 
Gede  shall  mean  computer  code,  techniques,  fonctionsr-routines,  and  subroutines  that  are  coramoft-ia-fee 
eompntw  rnlntifry  rmd  fT"Fipvtf  r.pfAgr^mminj;  twathntlr.  itti  rnrnmori  use.-  patents  and  other  intellectual  property 
rights  therein  and  thereto.  AOL's  rights  to  the  Modified  Standard  Product  are  as  set  forth  in  Section  3  below. 


2.8.2        Custom  Product- 
irrevocable  shall  he  deemed  to  assign  to  AQL 


Upon  AOUs  Acceptance  Qf  the  Custom  Product.  WAIS 
right,  title  and  interest,  throughout  the  world  and  without 


iPint 


restriction,  in  and  to  the  Custom  Product  and  related  Documentation  and  all  components  thereof,  including 
all  copyrights,  trade  secrets,  patentable  materials  and  other  intellectual  property  rights  therein  and  thereto. 
Each  party  shall  have  the  right  to  use,  disclose  and  exploit  the  Custom  Product  for  anv  purpose  without 
restriction  and  without  a  duty  to  account  to  the  other  party  for  profits  therefrom. 


3.       LICENSING  OF  MODIFIED  STANDARD  PRODUCT. 
3.1      Licenses  Granted  by  WAIS. 


3.1.1   Grant  of  Objeet-yeeasft^WAIS  hereby  gra^He-AOL  a  nonexoto 

g.gegte^lifr.g.MasM  Copy")  of  the  Standard  Product;  and-one  (X)  coDv^aay 


Bdoumentation  during  tho  term  of  this-Agfeement  for  the  purpoGe&-ef  sublic#iwing-ti*&-Sfandard  Prodaet4& 
AOL's  Information-Providers  tor-use  in  conjunction  with  the  Custom  Products-and  as  part  of  the  Lightning 
System 

Srj^ia-^Fademarks.  Copyrights.  Trade.  WAIS  h&*efey--grant$ Ja-AOL  a  nonexolusive_woridwide.  newest 
Uems«-tfr-»se  anvofWAIS'  copyrights,  trade  names,  trademaffesrj^en&j^ 

Standard  Product.  -SEe  the  extent  oermitte4-bv  law.  WAIS  authorizes  AOis-te  include  WAjS-Haam«4e»#ref 
solely  or  together  with  AQL?s  name),  on  any  copyright,  trade  namesy4^eroark$v  p.afee^^ 
HGticeof"  any  kind  whatsoever -  relating  to the  Standard  P^oducts^GBstem-wedtie 

3.2  Reproduction.  Uce  and  Piotribution-eS-tte-Standard  Prodaeter 

3,21  AQL  may  make  a  copy  oft 
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Standard  Product.  (M  matte  the  Modified  Standard  Product  or  related  Documeptation  available  to  any  third 
garty  by  sale,  lease,  rental,  sublicense  or  otherwise,  except  asset  forth  above,  (v)  copy  or  allow  others  to  copy 
any  portion  of  the  Modified  Standard  Product  or  related  Doeuraentatioa:  (vD  modify,  adapt,  translate  or 
create  derivative  works  based  on  the  Modified  Standard  Product:  or  (vifl  remove  any  copyright  or  other 
proprietary  rights  notices  froixr  the  Modified  Standard  Product  or  related  Documentation. 

3.2  Additional  Licenses.  WAIS  shall  have  the  right  to  license  additional  copies  of  the  Modified 
Standard  Product  in  consideration  for  the  following  amounts:.  Fifteen  Thousand  Dollars  ($15.000.001  for  use 
on  a  computer  containing  a  single  processor  and  Fifty  Thousand  Dollars  ($50.000.001  for  use  on  a  computer 
containing  more  than  one  processor.  Such  licenses  shall  be  effective  upon  the  receipt  by  WATS  of  the 
applicabl0_consideration.  The  license  tertns.with  respect  to  such  additional  copies  shall  be  as  set  forth  in 
Section  3. 1  above:  provided,  however,  that  with  respect  to  copies  licensed  for  use  on  a  computer  containing 
more  than  one  processor,  the  Modified  Standard  Product  mav  be  installed  on  each  such  processor.  The 
provisions  of  Section  2.7  shall  apply  to  any,  such  additional  payments. 

3.3  Trademarks. 

3.3.1  Authorized  Use.  AOL  shall  advertise  the  Modified  Standard  Product  under  the 
trademarks,  service  marks,  and  trade  names  that  WAIS  mav  adopt  from  time  to  time  ("WAIS's  Trademarks "1 
for  the  Standard  Product.  Nothing  herein  shall  grant  to  AOL  any  right,  title  or  interest  in  WAIS's 
Trademarks.  All  uses  of  WAIS's  Trademarks  hv  AOL  shall  inure  to  the  benefit  of  WATS.  At.  no  time  during 
the  term  of  this  Agreement  shall  AOL  challenge  or  assist  Others  to  challenge  WAIS's  Trademarks  or  the 
registration  thereof  or  attempt  to  register  any  trademarks,  service  marks  or  trade  names  confusingly  similar 
to  those  of  WAIS. 

3.3.2  Approval  of  Representations.  All  representations  of  WAIS's  Trademarks  that  AOL 
intends  to  use  shall  first  be  submitted  to  WAIS  for  approval  (which  shall  not  be  unreasonably  withheld1)  of 
design,  color,  and  other  details  or  shall  be  exact  copies  of  those  used  bv  WAIS.  If  any  of  WAIS's 
Trademarks  are  to  be  used  in  coniunction  with  another  trademark,  then  WAIS's  Trademark  shall  be  presented 
equally  legibly,  equally  prommentlv.  and  of  greater  size  than  the  other  but  nevertheless  separated  from  the 
other  so  that  each.appears  to  be  a  mark  in  its  own  right,  distinct  from  the  other  mark. 

4.       MAINTENANCE  AND  SUPPORT 

4A      Obligations  of  WAIS. 

4.1.1  Updates.  WAIS  will  deliver  Updates  to  AOL  remotely  via  electronic  distribution_or 
via  shipment  of  media  containingJU4)djates_, 

4...L2    Technical  Support.  WAIS  will  use  commercially  reasonable  efforts  to: 

(a)  provide  AOL  with  a  reasonable  amount  of  telephone  technical  assistance 
between  the  hours  of  9:00  a.m.  and  5;00  p.m.  prevailing  California  time.  Monday  through  Friday,  excluding 
WAIS  holidays; 

fb)      remotely  access  the  Modified  Standard  Product  on  the  Server  to  provide 

technical  support:  and 
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M      perfqnn_s»eh  actions  as  WAIS  deems  appropriate  to  enable  AOL  to  operate 
the  Modified  Standard Product  if  AOL  is  completely  unable  to  use  the  Modified  Standard  Product. 


4.1.3  Training.  WAIS  shall  provide  eight  (81  hours  of  training  of  AOL's  technical 
representatives  in  the  use  of  the  Custom  Product  and  Modified  Standard  Product. 

4.1.4  Installation.  WAIS  shall  provide  reasonable  amounts  of  support  to  AOL  in  the  initial 
installation  of  the  Custom  Product  and  Modified  Standard  Product. 

4.1.5  Performance.  WAIS  will  perform  all  services  under  this  Section  4.1  at  or  from  its 
offices.  WAIS  shall  not  be  required  to  assign  more  than  one  person  to  the  performance  of  services  under 
this  Section  4. 1. 

[Need  to  discuss  item  6.5  of  heads  of  agreement.! 

4.2  R ^^risibilities  of  AOL. 

4.2.1  Access.  AOL  will  provide  WAIS.  on  an  as  required  basis,  with  access  to  and  use 
of  all  AQL's  infonnatiort  and 1  system  facilities  deemed  helpful  by  WAIS  to  provide  timely  support  and 
maintenance  pursuant  to  this  Section  4.  In  addition.  AOL  will  configure  the  Server  in  such  a  manner  as  to 
permit :  WAIS i  to  remotely  access  and  operate  the  Modified  Standard  Product, 

4.2.2  Technical  Support  Contact.  AOL  will  notify  WAIS  in  writing  of  a  liaison  and 
alternate,,  who  will  act  as  AQL*s  liaison  for  all  technical  communications  with  WAIS.  All  information  and 
materials  provided  to  AOL  by  WAIS  pursuant  to  this  Section  4  will  be  routed  to.such  liaison. 

4.2.3  Notice pj ;  Malfunctions.  AOL  will  notify  WAIS  of  any  bugs  or  other  problems  as 
soon  as  reasonably  practicable. 

4.2.4  AOL  Cooperation.  AOL  will  exercise  commercially  reasonable  efforts  to  cooperate 
with  WAIS  in  connection  with  WAIS  performance  of  its  duties  hereunder.  AOL  will,  to  the  best  of  its 
abilities.  rea<L  jcom^rehend  and  M  operating  instructions,  procedures,  and  other  instructions  specified  in 
the  Custom  Product  and  Modified  Standan!  Producta_o,ther  manuals  and  related  docitmentation  and 
correspondence,  and  oral  instructions  related  to  the  Custom  Product  and  the  performance  by  WAIS  of  its 
obligations  hereunder. 

4.3  Limitations  of  Support.  Support  will  not  be  provided  to  AOL  for  copies  of  the  Modified 
Standard  Product  for  which  WAIS  has  not  received  payment,  or  during  any  period  that  AOL  is  in  breach  of 
any  material  obligations  of  this  Agreement  if  such  non-payment  or  breach  h&  noiLbeen  cured  within  thirty 
(30)  days  of  receipt  of  notice  or  significant  efforts  have  not  been  made  to  remedy  such  default. 

4A      WAIS  Not  Responsible. 

4.4.1    Damage  to i  Properjty^^  to  ^  to  be  performed  hereunder. 

WAIS  will  not  be  responsible  directly  or  indirectly  for  any  damage  to  any  apparatus  _or  property  of  AOL,  or 
for  any  injuries  to  persons,  unless  such  dam3g_e_Qr_injury  is  directly  attributable  to  the  negligence  or 
misconduct  of  WAIS. 
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4.4,2  AOL's  Actions.  WAIS  will  not  be  liable  for  the  acts  and  workmanship  of  AQL^the 
failure  to  observe  WAlS's  reasonable  infractions,  or  the  failure  or  malfunctioning  of  any  tools,  equipment, 
facilities,  or  devices  not  furnished  or  approved  bv  WAIS. 

4.5  Consideration.  In  consideration  for  the  support  and  maintenance  under  this  Section  4.  AOL 
agrees  to  pay  WAIS  the  amount  of  Eleven  Thousand  Dollars  f$l  LOOO.tXft  per  month.  Such  fee  shall  be  due 
and  payable  -with  respect  to  each  calendar  month  prior  to  the  start  thereof. 

4.6  Termination  of  Maintenance  and  Support.  AOL  shall  have  the  right  to  terminate 
mamtenanee  and  support  under  this  Section  4  for  any  reason  or  for  no  reason  bv  giving  notice  to  WAIS  ten 
(10)  days  prior  to  the  beginning  of  any  calendar  month.  The  foregoing  shall  be  the  sole  and  exclusive  remedy 
of  AOL  for  any  breach  by  WAIS  of  the  terms  of  this  Section  4,  After  the  effective  date  of  such  notice, 
neither  party  shall  have  any  obligation  to  the  other  party  under  this  Section  4. 

4  S.     TERM  AND  TERMINATION. 

4£§A  Term  of  Agreement.  The  initial  term  <o£  tfe»AggeerncM  shall  bo  for  the  five  (S)  year 
period  commencing  on  tha  date  hereof;  provided,  however,  that  this  Agroomont  shall  be  renewed 
automatically  for  consecutive  twelve  (12)  month  periods,  unless  tcroiinatod  by  either  pMy  on  one  (l)  year6 
prior  written  notice,  effective  on  the  first  day  of  any  Renewal  Term.  In  the  event  of  any  such  renewal  or 
extension;  all  references  herein  to  the  term  of  thia  •Agreeiae&t  shall  jncludo  the  term  of  all  ouch  renewals  or 
esteflsieasr  This  Agreement  shall  commence  on  the  Effective  Date  and  shall  continue  in  full  force  and  effect 
unless  and  until  terminated  as  provided  below  or  in  Section  2,3, 

4.3  Earlier  5.2  Termination.  Either  party  shall  have  the  right  to  terminate  this  Agreement 
on  one  hundred  eighty  (ISO)  sixty  (60)  days*  prior  written  notice  to  the  other  party  in  the  event  of  &  material 
breach  by  the  other  party  of  its  material  obligations  as  specified  in  this  Agreement.  Either  party  shall  have 
the  right  to  terminate  this  Agreement  in  its  entirety  immediately  upon  written  notice  in  the  event  (i)  that  the 
other  party  shall  become  insolvent  or  otherwise  unable  to  pay  its  debts  as  they  become  dueA  or  upon  the  filing 
of  any  bankruptcy  or  insolvency  proceeding  by  or  against  the  other  party  or  upon  the  filing  of  any  bankruptcy 
or  insolvency  proceeding  against  the  other  party  which  proceeding  is  not  dismissed  within  sixty  ( 6ff)  days  of 
filing;  (ii)  any  "change  of  control^  of  the  other  party,  which,  for  purposes  hereof,  shall  mean  any  transfer 
or  series  of  transfers  resulting  in  the  beneficial  ownership  of  fifty  percent  (50%)  or  more  of  the  equity  interest 
or  voting  control  of  a  party. 

4.4  S3  Right  to  Cure.  Notwithstanding  the  foregoing  provisions  of  this  A*tiete-4  Section 
5,  each  party  shall  have  the  right  to  cure  any  breach  upon  which  the  other  party  proposes  to  terminate  this 
Agreement  pursuant  to  this  Article  4  Section  5:  provided,  however,  that  such  breach  shall  be  cured  to  the 
satisfaction  of  such  party  which  proposes  to  terminate  on  or  prior  to  the  date  upon  which,  such  termination 
shall  otherwise  be  deemed  effective  hereunder.  Notwithstanding  the  foregoing,  this  Agreement  (or  any  part 
thereof)  shall  not  be  deemed  terminated  for  as  long  as  the  party  which  is  alleged  to  have  breached  this 
Agreement  shall  have  been  exercising  its  best  efforts  to  cure  such  breach. 

(1)  AOL  shall  have  complete  ownership  rights  in  the  Custom  Ffedocfeij  (it)  AOL  shall  be  entitled  to 
continue- to  receive  thereafter  any  and  mil  revenues  payable  to  AQL  rader-any  agreement  AOL  entered 
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trademarks,  service  marks,  trade  names  and  trade  secrets  licensed  to  AOL  hereunder,  free  and  clear  of  all 
liabilities  (contingent  or  otherwise),  charges,  obligations,  security  interests,  restrictions,  and  other 
encumbrances. 

|  MM  No  Conflicts.    This  is  no  commitment,  understanding,  option,  or  agreement 

whatsoever,  written  or  oral,  pursuant  to  which  any  individual  or  entity  other  than  WAIS  has  any  claim,  right, 

|  title  to  or  interest  in  any  or  all  of  the  Modified  Standard  Product  or  Custom  Products  Product  or  parts 
thereof  which  conflicts  with  the  terms  and  conditions  of  this  Agreement  and  AOL's  rights  pursuant  hereto. 

|  StS  M         No  Default.  The  execution  and  delivery  of  this  Agreement  and  the  consummation 

of  the  transactions  contemplated  hereby  do  not  conflict  with,  violate  or  constitute  a  default  under  any 
constituent  or  governing  instrument  of  WAIS,  any  statute,  rule,  order  or  regulation  or  any  other  contract  or 
other  instrument  to  which  WAIS  is  a  party  or  by  which  is  it  bound. 

|  5=6  6,5  No  Litigation.  There  is  no  litigation,  claim,  proceeding,  or  investigation  pending 

j  or  threatened  with  respect  to  any  aspect  of  the  Modified  Standard  Product  or  Custom  Pfodaets  Product  or 
the  transactions  contemplated  by  this  Agreement. 

St&  6jii  No  Infringement.  There  are  no  claims,  nor  facts  known  to  WAIS  which  might  lead 

to  any  claim,  by  third  parties  of  infringement  of  any  rights  relating  to  the  Modified  Standard  Product  and 
Custom  Ptetteets  Product  or  arising  as  a  result  of  this  agreement  or  any  acts  contemplated  by,  or  taken  in 
furtherance  of,  this  Agreement. 

|  g£  «L7  Sufficient  Resources.  WAIS  warrants  that  it  has  sufficient  facilities,  resources,  and 

j  personnel  to  adequately  develop,  maintain  and  enhance  the  Modified  Standard  Product  and  Custom  ¥t&^m 
I  Product  and  perform  its  duties  hereunder  in  a  commercially  reasonably  manner  and  it  agrees  to  commit  such 
resources  to  such  purposes. 

THE  PROVISIONS  OF  THIS  SP.CTTON  HEREOF  ARE  IN  LIEU  OF  ALL  OTHER 
WARRANTIES.  EXPRESS.  IMPLIED  OR  STATUTORY.  INCLUDING  BUT  NOT  LIMITED  TO.  THE 
IMPLIED  WARRANTIES  OF  MERCHANTABILITY  AND  PTTNRSS  FOR  A  PARTICULAR  PURPOSE, 
REGARDING  THE  MODIFIED  STANDARD  PRODUCT.  CUSTOM  PRODUCT  AND 
DOCUMENTATION.  WHETHER  IMPOSED  BY  CONTRACT.  STATUTE.  COURSE  OF  DEALING. 
CUSTOM  OR  USAGE  OR  OTHERWISE. 

I  $  7.     REPRESENTATIONS,  WARRANTIES  AND  COVENANTS  BY  AOL. 

As  a  material  inducement  to  WAIS  to  enter  into  this  Agreement,  AOL  makes  the  following 
representations  and  warranties  to  WAIS,  each  of  which  shall  be  true  and  correct  as  of  the  date  hereof  and 
during  the  period  this  Agreement  is  in  effect  including  any  period  subsequent  to  termination  during  which 
certain  provisions  survive: 

j  6rt  7J  Due  Organization!  Good  Standing.  AOL  is  a  corporation  duly  organized,  validly 

existing  and  in  good  standing  under  the  laws  of  the  State  of  Delaware. 


SB32IH,Rl/5P3) 


M?:0I  t?6<  90  33Q 


T£0-d  020- J 


INISNOS  NOSUf'i 


TTS9£6fSTt> 


I  &3  72  Right  and  Authority.  AOL  has  full  corporate  power  and  legal  right  to  execute, 

deliver  and  perform  this  Agreement.  All  corporate  action  of  AOL  necessary  for  the  execution,  delivery  and 
performance  of  this  Agreement  has  been  duly  taken. 

I  6x3  7J  No  Default.  The  execution  and  delivery  of  this  Agreement  and  the  consummation 

of  the  transactions  contemplated  herein  do  not  conflict  with,  violate,  or  constitute  a  default  under,  AOL's 
Certificate  of  Incorporation  or  Bylaws,  any  U.S.  statute,  rule,  order  or  regulation  or  any  contract  or 
commitment  to  which  AOL  is  a  party  or  by  which  it  is  bound. 

6A  TA  Sufficient  Resources.  AOL  warrants  that  it  has  sufficient  facilities,  resources  and 

personnel  to  adequately  market,  Itetmso,  distribute,  and  support  the  Modified  Standard  Product  and  Custom 
Products  »n  a  commercially  reasonable  manner,  consistent  with  AOL'o  judgment;  Product  to  perform  its 
obligations  hereunder  and  it  agrees  to  commit  such  resources  to  such  purposes. 

|  ?§.     LIMITATION  OF  LIABILITY. 

Notwithstanding  any  other  provision  of  this  Agreement,  and  except  for  ektims  based  on  or  ariaing 
from  the  inftingomont  or  alleged  infringement  of  the  intellectual  property  rights*^  a  third  party  (including, 
|  ^rurfiifflfritinn  rnpyrigbtitl.iradmnarlti,  pfAnM-  ;mrl  trade  r.etret-A  either  party's  obligations  under  Section 
I  9  below,  neither  party  shall  be  liable  for  loss  of  profit,  goodwill  or  other  special,  incidental,  indirect  or 
|  consequential  damages  suffered  by  the  other  party*  whether  or  not  the  possibility  of  such  damage  was 
disclosed  to  or  could  have  been  reasonably  foreseen  by  such  party.  Each  party's  liability  for  any  claim  for 
damages  for  breach  of  this  Agreement,  except  as  provided ia-ghio  Article  ?  for  such  party's  obligations  under 
Section  9  below,  shall  be  limited  to  direct  damages        Except  for  WAIS's  obligation  under  Section ,9.., 
WAIS's  liability  under  or  arising  out  of  this  Agreement  shall  not  exceed  the  fees  which  have  been  paid  by 
AOL  for  the  Modified  Standard  Product  and  Custom  Pfedaete  Product  which  are  the  subject  of  the  alleged 
breach. 

|   8  9.  INDEMNIFICATION, 

9A  Bv  WAIS.  WAIS  will  defend,  at  its  expense,  anv  action  brought  against  AOL  bv  any  third 
party  to  the  extent  that  such  action  is  based  on  a  claim  that  the  Modified  Standard  Product  or  Custom  Product 
when  used  in  accordance  with  this  Agreement,  infringes  a  United  States  copyright  or  natent  and  WAIS  will 
pay  anv  costs,  settlements,  and  damages  finally  awarded:  provided  that  AOL  promptly  notified  WAIS_in 
writing  of  any  claim,  gives  WAIS  sole  control  of  the  defense  and  settlement  and  provides  all  reasonable 
assistance  in  connection  therewith,  If  the  Modified  Standard  Product  or  Custom  Product  is  finally  adjudged 
to  so  infringe,  or.  in  WAIS'  reasonable  opinion,  will  be  ad  judged  to  so  infringe.  WAIS  will,  at  its  option: 
Ci)  procure  for  AOL  the  right  to  continue  using  the  software,  (ii)  modify  or  replace  the  software  to  make  it 
non-infringing,  or  (in)  refund  the  fee  paid  upon  return  of  the  software.  The  foregoing  indemnification 
ohiigations  will  not  extend  to  anv  claim  arising  put  of:  (x)  use  of  other  than  the  then  current,  unaltered  release 
of  the  Modified  Standard  Product  or  Custom  Product  or  anv  Update,  unless  the  infringing  portion  is  also  in 
the  then  current,  unaltered  release.  M  use  of  anv  software  on  other  than  the  specified  platform,  or  in 
combination  with  anv  software  which  is  not  part  of  the  Modified  Standard  Product  or  Custom  Product,  if  the 
infringement  was  caused  by.$uch  use  or  combination,  or  (z)  any  modification  or  marking  of  anv  software 
other  than  bv  WAIS.  THE  FOREGOING  STATES  THE  ENTIRE  LIABILITY  OP  WAIS  AND  THE 
EXCLUSIVE  REMEDY  OF  AOL  RELATING  TO  INFRINGEMENT  OR  CLAIMS  OF  INFRINGEMENT 
OF  ANY  PATENT.  TRADEMARK.  COPYRIGHT.  MASK  WORK  RIGHT.  TRADE  SECRET  OR  OTHER 
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PROPRIETARY  RIGHT  BY  THE  MODIFIED  STANDARD  PRODUCT.  LICENSOR  WILL  NOT 
PROVIDE  ANY  INDEMNITY  WHATSOEVER  FOR  ANY  ACTUAL  OR  ALLEGED  INFRINGEMENT 
OF  ANY  FOREIGN  PATENT.  TRADEMARK.  COPYRIGHT  TRAnE  SECRET  OR  OTHER 
PROPRIETARY  RIGHTS  BY  THE  MODIFIED  STANDARD  PRODUCT. 

0,2  By  AOL.  Except  as  provided  in  Section  9.1.  AOL  will  (H**™^  indemnify,  and  hold 
harmless  WAIS  against  all  expenses  and  damages  arising  out  of  any  claims  against  WAIS  as  a  result  of  any 
use  bv  AOL  of  the  Modified  Standard  Product  or  Custom  Product  WA1S  agrees  to  dofond,  indemnify-aftd 
hold  AOL  harmless  againot  any  loss,  damagCy-expanse  or  <^>-  including  teaseaqble  attorneys'  foes,  arising 
eat  of  any  claim,  demand,  proceeding,  or4aws«t  by  a  third  party  basod  on  any  afisortion  that  the  Progyata 
broaoheo  tfae  patent;  -copyright  or  trade  cecret  rights  of  such  third  party? 

|  910.    NONDISCLOSURE  OF  PROPRIETARY  INFORMATION. 

|  Ml  OA        Titte  in  WAIS.  AOL  acknowledges  and  agrees  that  the  ModjfM  Standard  Product 

|  constitutes  valuable  property  of  WAIS,  that  all  title  and  ownership  rights  to  the  Modified  Standard  Product 
shall  remain  exclusively  with  WAIS,  and  that  AOL's  rights  to  the  Modified  Standard  Product  are  limited  to 
those  specifically  granted  in  this  Agreement,  WAIS  reserves  all  rights  with  respect  to  the  Modified  Standard 
prodtxst  Product  under  all  laws  for  the  protection  of  proprietary  information,  including  trade  secrets, 
copyrights  and  patents. 

j  1Q.2        Nondisclosure  bv  AOL.  In  order  for  AQL  to  effectively  market  and  oi&iicense,  and 

|  to  provide  services  for,  the  Standard  Rteduct  and  Custom  produote,  it  is  ItjnasLbg  necessary  and  desirable 
|  for  WAIS  to  disclose  to  AOL  proprietary  information  relating  to  WAIS1  business  activities,  the  Modified 
|  Standard  Product  and  Cnr.trn»ftr  Prndwete*.  the  Standard  Product  and  other  of  its  technical  and  proprietary 
information.  AOL  shall  -»w  roasonablo  efforts  to  hold  all  proprietary  information  in  confidence  and  te  avoid 
any  use  or  disclosure  other  than  as  permitted  by  this  Agreement  or  as  otherwise  authorized  by  WAIS.  WAIS 
proprietary  information  shall  be  safeguarded  by  AOL  in  the  same  manner  it  safeguards  confidential  materials 
|  or  data  relating  to  its  own  business,  but  in  no  event  less  than  reasonable  care  and  which  shall  include 
requiring  its  employees  to  sign  an  agreement  prohibiting  the  unauthorized  use  or  disclosure  of  AOL  and 
certain  third  party  proprietary  information. 

j  $S  10.3        Nondisclosure  bv  WAIS.  feretder^fer  WAIS  to  provido-tho  Standard  PrOducfraad 

|  Custom  products  and  rotated  service*  hereunder,  it  k  Itmavbe  necessary  and  desirable  for  AOL  to  disclose 
to  WAIS  confidential  and  proprietary  information  relating  to  AOL's  business  activities,  its  Rainrnan  Plus,  its 
Lightning  Systems,  and  other  of  its  technical  and  proprietary  information.  WAIS  shall  use  reasonable  efforts 
to  hold  all  AOL  proprietary  information  in  confidence  and  to  avoid  any  use  or  disclosure  thereof  other  than 
as  permitted  by  this  Agreement  or  as  otherwise  authorized  by  AOL.  AOL's  proprietary  information  shall 
be  safeguarded  by  WAIS  in  the  same  manner  it  safeguards  confidential  materials  or  data  relating  to  its  own 
|  business,  but  in  no  event  less  than  reasonable  care,  and  which  shall  include  requiring  its  employees  to  sign 
an  agreement  prohibiting  the  unauthorized  use  or  disclosure  of  WAIS  and  certain  third  party  proprietary 
information. 

|  9,4  Kh4        Exclusions.  For  purposes  of  this  Agreement,  proprietary  information  shall  not 

include: 
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(a) 

of  the  recipient; 


Information  generally  available  to  or  known  to  the  public  without  the  fault 


(b)  Information  known  to  recipient  or  in  recipient's  possession  at  the  time  of 

disclosure; 

(c)  Information  independently  developed  for  the  recipient  outside  the  scope  of 

this  Agreement; 

(d)  Information  approved  for  release  by  the  discloser; 

(e)  Information  rightfully  received  from  a  third  party  without  a  restriction  on 

disclosure;  and 

(f)  Information  disclosed  by  recipient  under  obligation  created  by  law,  regulation 

or  court  order, 
j  40  11.  MISCELLANEOUS. 

I  No  Agency.  Neither  party  to  this  Agreement  is  an  agent,  partner,  joint  venturer  or 

employee  of  the  other,  each  patty  being  an  independent  contractor  of  the  other.  Neither  party  has  the  right 
to  bind  the  other  to  any  agreement  with  a  third  party  or  to  incur  any  obligation  or  liability  on  behalf  of  the 
Other  party  or  to  make  any  warranty  on  behalf  of  the  other  party,  except  as  specifically  provided  herein. 
AOL  shall  be  authorized  to  withhold  any  taxes  on  amounts  payable  to  WAIS  in  accordance  with  applicable 
law. 

I  11 .2       Assignability.  Neither  party  shall  sell,  assign,  transfer,  convey,  delegate  or  encumber 

any  or  all  of  its  duties,  obligations,  rights  or  interest  hereunder,  whether  voluntarily,  involuntarily,  by 
operation  of  law  or  otherwise,  without  the  prior  written  consent  of  the  nonassigning  party,  which  consent 
shall  not  be  unreasonably  withheld  or  delayed;  provided,  however,  that  AOL  may  mate-  snob  partial 
assignments  and  delegations  ao  it  deems  appropriate  to  third  parties  who  are  sublicensing  the  Standard  product 
and  Custom  products  pursuant  to  a  technology  licence  granted  by  AOL. 

I  11.3       Notices.  All  notices  permitted  or  required  to  be  given  under  this  Agreement  shall 

be  deemed  to  have  been  duly  given  is  such  notice  or  communication  shall  be  in  writing  and  sent  by  overnight 
delivery,  airmail,  cable,  telegram,  telex,  facsimile  transmission  or  other  means  of  prepaid  delivery,  postage 
or  costs  of  transmission  and  delivery  prepaid,  to  the  party  for  whom  it  is  intended  at  the  address  set  forth 
below,  until  such  time  as  either  party  hereto  shall  give  the  other  party  hereto  notice  of  a  change  of  address 

|  and/or  fax  number  in  accordance  with  the  provisions  of  this  Section  9^  11.3. 
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If  to 


AOL: 


American  Online,  Inc. 
861$  Wesrwood  Center  Drive 
Vienna,  VA  22182 
Attention;  General  Counsel 
Fax:  (703)448-9164 


WAIS,  Inc. 
1040  Noel  Drive 
Menlo  Park,  CA 
Attention:  President 
Fax:  C415)  327-6513 


I  10,4  1JL4       Waiver.  The  failure  by  either  party  to  exercise  any  right  or  option  it  is  granted 

herein,  or  to  require  the  performance  of  any  term  of  this  Agreement,  or  the  waiver  by  either  party  of  any 
breach  of  this  Agreement,  shall  not  prevent  a  subsequent  exercise  or  enforcement  of  such  terms  or  be  deemed 
a  waiver  of  any  subsequent  exercise  or  enforcement  of  such  terms  or  be  deemed  a  waiver  of  any  subsequent 
breach  of  the  same  or  any  other  term  of  this  Agreement. 

|  Modification  or  Amendment  Any  modification  or  amendment  of  any  provision  of 

this  Agreement  must  be  in  writing  and  bear  the  signature  of  the  authorized  representative  of  both  parties. 

i  1L6       Governing  Law;  Severability.  The  validity  of  this  Agreement  and  the  rights, 

obligations  and  relations  of  the  parties  hereunder  shall  be  construed  and  determined  under  and  in  accordance 

|  with  the  substantive  laws  of  the  Commonwealth  ofVir-giak  State  of  California  and  without  regard  to  the  rules 
governing  conflicts  of  law;  provided,  however,  that  if  any  provision  of  this  Agreement  is  adjudged  by  a  court 
of  competent  jurisdiction  to  be  in  direct  violation  of  any  applicable  law,  such  provisions  shall  to  such  extent 
as  it  shall  be  determined  to  be  illegal  or  unenforceable  under  such  law  be  deemed  null  and  void,  but  this 
Agreement  shall  otherwise  remain  in  foil  force  and  effect. 

T-ko  parties  hereby  submit  to  the  exclusive  jurisdiction  of  any  appropriate  Fade*tt-aad-state 
court- 4a-#ie  €oflamonwcii>ith  of  Virginia,  ond  hereby  consent  to  service  offfieeess  in  order  to  sa&na&le 
st«^4«yfedte&6«»  for  purposes  of  resolving  arsy-  dispute  Arising  in  cooncctiorM»ith  this  Agreomentr 

|  10*7  li-7  Complete  Agreement.  This  Agreement  sets  forth  the  entire  agreement  between  the  parties 
hereto  with  regard  to  the  subject  matter  hereof  and  merges  all  discussions  between  them  and  annuls  and 
replaces  any  and  every  other  agreement  which  may  have  existed  between  AOL  and  WAIS  to  the  extenHkat 
any  such  agroamom-retetes-  or  related  to  the  Qatabliohment  of  an  arrange*a6*fo-fcg ■  the  development  op 
production  of-a&y-eornputer  software  program  or  computer-system  into  which  the  Standard  pfeduet-aa4 
Custom  Products  aro  integratedy-krodled,  incorporated  or  otherwise  combined  or  the  diotribotion,  marketing? 

|  lie****.™  support  of  any  xncM  computer  f.rtftwara  product  o^ooiafiatof-svstemr  with  respect  to  the  subject 
matter  hereof. 


If  to 


WAIS: 
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13.8  Publicity.  Neither  party  shall  publicize  or  disclose  to  any  third  party  by  any  means 
any  of  the  financial  or  business  terms  or  provisions  of  this  Agreement,  or  the  discussions  relating  thereto, 
without  the  prior  written  consent  of  the  nondisclosirtg  party,  except  as  required  by  law,  regulation  or  court 
order,  and  except  as  AOL  is  required  to  disclose  pursuant  to  the  U.S.  securities  laws  and  regulations. 
Consent  shall  not  be  unreasonably  withheld  or  delayed. 

*©«9  11.9       Costs.  Each  party  shall  bear  its  own  costs  and  expenses  in  connection  with  this 
Agreement. 

40x10  11^10    Headings.  The  headings  contained  herein  are  for  convenience  of  interpreting  any  of 
the  provisions  hereof. 

49t4*  1,141     Taxes  and  Expenses.  Each  party  hereby  covenants  and  agrees  to  assume  and  pay 
all  U.S.  and  foreign  taxes  imposed  upon  it  as  a  result  of  this  Agreement  and  its  performance  hereunder. 

40.12  Survival,  Notwithstanding  the-«tpraiion  OMermmcmon  -e£4rH&-Apeerocnt  e^-aay-ftaaewal  period 
hereof,  it  is  acknowledged-and  agreed  that  those-rights  and  obiigatioaa-which.  by  their  natoe-are  intended  to 


IN  WITNESS  WHEREOF,  the  parties  hereto  have  caused  this  Agreement  to  be  executed  by  their  duly 
authorized  representatives. 


AMERICA  ONLINE,  INC. 
8619  Westwood  Center  Drive 
Vienna,  VA  22812 


WAIS,  INC. 

1040  Noel  Drive 
Menlo  Park,  CA 


By: 


By: 


Print  Name: 


Print  Name: 


Title: 


Title: 
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EXHIBIT  B 


SCHEDULE 


Deliverable 

Initial  version  of  Custom  Product. 
Modified  Standard  Product  and 
Documentation 

Final  version  of  Custom  Product. 
Modified  Standard  Product  and 
Documentation 


Date 

27  working  days  after  Effective  Date* 


29  working  davs  after  delivery  of 
initial  version 


*As  used_ahove.  "working  davs"  shall  mean  regularly  scheduled  working  days  of  WAIS.  and  excludes 
weekends,  holidays,  and  vacation  and  sick  days  taken  by  WAIS  personnel  working  on  the  project. 
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